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HE seasonal activities of the Association have 

been successfully concluded. The Annual Con- 
vention at The Greenbrier will soon have marked the 
termination of another year. Although the program 
is not complete, the tentative outline is published in 
this issue for your convenience. The responsible com- 
mittees have labored long and diligently for the ac- 
complishment of a program which will match those 


universally fine ones of the past. 





The Executive Committee was blessed with excel- 
lent weather (except for one little interlude of “Cali- 
fornia dew’). In view of the fact that the Midwinter 
Meeting cannot often be held on the West Coast, we took the opportunity to 
invite all of the members on that side of the Continental Divide. An over-all 
attendance of approximately ninety resulted, and seemingly the guests enjoyed 
the opportunity to gather together. The Santa Barbara Biltmore was a very ap- 
propriate place for the demonstration of the hospitality of the West. The social 
functions reflected the spirit of the Santa Barbara Fiesta, which is an annual 
event having as its motif the glorious days of the California-Mexican Dons. Our 
festivities were initiated by a reception by the President and President-Elect and 
our wives, which was given on Monday night. The hosts for the evenings’ “Hap- 
py Hours” and entertainment on Tuesday, Wednesday and Thursday were all 
members from the State of California—to whom an appropriate vote of thanks 
was extended by the Executive Committee. 


The luncheon at the Plaza Hotel in New York City was held on February 
1. We were unable to make the trip East for this very enjoyable function, but, 
from all reports, it was an outstanding affair, one for which the Association is 
deeply indebted to the Committee. Incidentally, the members of the Luncheon 
Committee are no doubt grateful for the fact that this year they broke prac- 
tically even, and did not have to divide between themselves any “losses’—which 
sometimes they have been required to do. 


One of the principal problems which has faced the defense lawyer and his 
insurance company clients for the last decade has been the hue and cry for the 
adoption of Comparative Negligence. It appeals to us as being significant that 
the plaintiffs’ attorneys, individually, and by and through the vast propaganda 
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of their national organization, have been the principal supporters of the move 
to engraft this change upon the body of the law of negligence. Space here does 
not permit an extended discussion of the type of Comparative Negligence which 
their proposed laws envision. Suffice it to say it is not the “Fifty Percent Rule” 
which has been adopted in some states. 


If we are to protect the American people from the injustices and inequities 
of a bureau form of administration of the laws relating to tort losses, we must 
be ever alert against the insidious steps which precede that unfortunate result. 
Justice—the careful ascertainment and declaration of the truth—rather than ex- 
pediency or speedy determination, must be our goal. May I therefore call your 
attention to some very excellent articles for reading, or re-reading, on this sub- 
ject. “A Trial Lawyer Looks at Comparative Negligence,” by Ralph C. Body, 
appearing in the April, 1957 issue of the Insurance Counsel Journal, Vol. XXIV, 
page 120, and “Comparative Negligence—Boon or Bane?”, by Frederick S. Ben- 
son, appearing in the April, 1956 issue of the Insurance Counsel Journal, Vol. 
XXIII, page 204, constitute very excellent original reading, or review study. 
A somewhat different slant can be secured by reading the article, “Compara- 
tive Negligence: The Reflections of a Skeptic,” American Bar Association 
Journal, Vol. 43, at page 1115. A correlated article, under a somewhat different 
heading, is “What is Truth? A Defense of the Jury System,” appearing in the 
American Bar Association Journal, Vol. 44, at page 51. 


No one has a monopoly on progress, and I would not want to be classed 
as being unalterably opposed to change. On the other hand, change, merely 
for the sake of changing, or to explore a purely experimental field, is a course 
that is fraught with danger. It is not vainglory to know and to assert that we 
are representative of the finest group of trial lawyers. We represent one of the 
finest industries in the world. We owe a duty, not alone to our clients, but to 
our fellow citizens, to guard them against the disastrous results of any activi- 
ties which may undermine the high quality of American justice, which has 
been enjoyed up to the present time. We must not let any acts whittle away, 
little by little, the American right to trial by American juries—the right to trial 
under laws which favor neither one side nor the other. Ours should be an atti- 
tude of watchful apprehension against, and militant resistance to, the attempt 
to change the law in such a manner as to undermine our system of justice as it 
is now administered—fairly and even-handedly—through our courts, with the 


help of citizen jurors. 


FORREST A. BETTS 
President. 
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Recent decisions of the courts dealing with insurance and negligence law and practice are 


included in these pages. 


Journal readers are asked to sen 


in digests of such rulings. 


Unreported cases dealing with novel questions are especially desired. Members of 1.A.1.C. 
should submit their contributions to their* State Editors. 


EXCESS LIABILITY— 
INSURER EXONERATED 


In these days when so many excess lia- 
bility cases are being decided against the 
insurance companies, it is heart warming 
to find a case not only decided for the in- 
surer, but setting a proper and reasonable 
standard by which such cases are to be 
judged. 

In American Surety Company of New 
York v. J. F. Schneider & Son, 307 S.W. 2d 
193 (Kentucky), the insured’s driver col- 
lided with an automobile killing one per- 
son and severely injuring another, as well 
as damaging the car in which they were 
riding. Two suits were filed seeking to re- 
cover in excess of $100,000 for the death 
and injury and before trial the lowest of- 
fer was $30,000. The insurer offered to 
pay $17,000, to which the insured agreed 
to add $1,000. The limit of the insurer’s 
liability was $20,000. 

During the course of the trial plaintiffs 
offered to accept $23,000, of which the in- 
sured agreed to pay $3,000; but, before this 
offer could be communicated to the in- 
surer’s office, the jury returned a verdict 
for plaintiffs for $25,700, which required 
the insured to pay $2700 more and for this 
he sought and secured a judgment against 
the insurer in the trial court, but this judg- 
ment was reversed on appeal with direc- 
tions to enter a judgment for the insurer. 
The court said: 


“The insurer is not required to con- 
sult the interests of the insured to the 
exclusion of its own interests * * *. The 
inducement to an insurer to settle is that 
it can do so for less than the policy limit. 
There is no such inducement if the in- 
surer is compelled to offer the full policy 
amount in settlement. It may as well try 
the case in the hope for a jury verdict 
for less than its full liability.” 


The court then quoted with approval 
Connet Lumber Company v. New Amster- 


dam Casualty Company, 236 F. 2d 117. 
(Contributed by Robert P. Hobson, Louis- 
ville, Kentucky.) 


INSURANCE— 
MAN BITES DOG— 
POLICYHOLDER ESTOPPED 


In the recent case of Comer v. World 
Insurance Company, Vol. 65 Oregon Ad- 
vance Sheets page 745 (Nov. 27, 1957) the 
Supreme Court of Oregon held that where 
an application is made a part of an insur- 
ance policy the insured has a duty to read 
policy and notify the insurer of any incor- 
rect information contained in the appli- 
cation and if he fails to do so he is estop- 
ped to claim that the application, forming 
a part of the policy, contains answers for 
which he disclaims responsibility on the 
theory that the answers were placed there- 
in by the agent without his knowledge or 
consent. (Contributed by Robert T. Mautz, 
Portland, Oregon; State Editor for Ore- 


gon.) 


TORT FEASORS— 
CONTRIBUTION BETWEEN 


In Wisconsin it has been the well-under- 
stood rule that where two or more persons, 
by their tortious conduct contributed, even 
in disparate ratios, to injuries suffered by 
a third person, and where one of the tort- 
feasors settled the entire obligation he 
could have contribution from the other 
tort-feasor. As a corollary to the general 
rule it was generally assumed that the per- 
son making a settlement had to prove his 
own negligence in any subsequent action 
for contribution. The court rules to the 
contrary, however, in Rusch v. Korth, 2 
Wis. 2d 321, (1957). During the course of 
its opinion it makes these comments: 


“The doctrine of contribution is based 
on the unfairness of placing the whole 
burden upon the one who happens to 
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be called upon to pay the entire bill, 
where such payment ought in justice to 
be shared by another who shared respon- 
sibility for the injuries * * *. 

“If a wrong doer who has paid a claim 
may recover one-half of the payment 
from the other, who ought in fairness to 
pay part of it, surely one who is found 
not to have been guilty of any wrong 
should not be denied a like recovery 
from one who ought in equity and fair- 
ness to pay the whole claim. Something 
is radically wrong with a rule which 
would require one to establish his own 
wrong doing in order to avail himself 
of an equitable remedy.” (emphasis sup- 
plied) 


As may have been guessed, what had 
happened was that the settling defendant, 
upon trial of the action for contribution, 
was found by the jury not to have been 
guilty of causal negligence. It was claimed, 
accordingly, by the other defendant that 
this party became a mere volunteer. With 
reference to this argument the court said, 


“She was no mere volunteer; she was 
sued and was in serious jeopardy of judg- 
ment against her. Her payment to plain- 
tiff was not a gift or gratuity but a cold- 
blooded business transaction in which 
she got good and full consideration 
* * *” by way of the release. 


The court goes on to intimate that un- 
der these circumstances the paying party 
might even be entitled to indemnity, but 
does not decide this question since it was 
not at issue. (Contributed by Richard S. 
Gibbs, Milwaukee, Wisconsin, Regional 
Editor, Northwestern Region.) 


LONGSHOREMEN & HARBOR 
WORKERS’ ACT—REMEDY FOR 
INJURY ON NAVIGABLE WATERS 


The plaintiff was an “oiler” who worked 
on a dredge anchored to the shore which 
was used to scoop out sand and gravel from 
the bottom of a lagoon and dump it into 
a barge. He sustained injury while in the 
course of his employment and sued his em- 
ployer under the Oregon Employers’ Lia- 
bility Act. At the time of the injury, the 
employer had secured payment of compen- 
sation as required by the Longshoremen 
& Harbor Workers’ Act and had exercised 
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its election not to be subject to the Work- 
men’s Compensation Law of the State of 
Oregon. 

The employer asserted that plaintiff's 
sole remedy was under the Longshoremen 
& Harbor Workers’ Act and the plaintiff 
claimed (1) that the injury did not occur 
on navigable waters, (2) that the Long. 
shoremen’s Act was not applicable and that 
(3) as his employer had not elected to be 
subject to the Workmen’s Compensation 
Law of Oregon, he could proceed against 
the employer under the Oregon Employers’ 
Liability Act. The Supreme Court of Ore. 
gon held that the injury did occur on “nav- 
igable waters of the United States” as the 
lagoon was a body of water which was a 
portion of the Willamette River which 
was a navigable stream. The court also dis- 
cussed the so-called “twilight zone” doc- 
trine in regard to the application of either 
the Longshoremen’s Act or the state com- 
pensation act and held that although the 
employer had elected not to become sub- 
ject to the state workmen’s compensation 
law, the plaintiff was under the Longshore- 
men & Harbor Workers’ Act and that was 
his sole remedy and that he could not pro- 
ceed against the employer under the Ore- 
gon Employers’ Liability Act. Hann v. 
Ross Island Sand & Gravel Co., 66 Ore. 
Adv. Sh. 117. 

(Contributed by Robert T. Mautz, Port- 
land, Oregon; State Editor for Oregon.) 


AUTOMOBILE INSURANCE— 
COVERAGE FOR WIFE’S INJURY 


Declaratory judgment action by carrier 
against insured and his wife to determine 
company’s liability. Frank Jacek, insured, 
and his wife, Helen, were residents of New 
Jersey, and the policy in question was is- 
sued in New Jersey. Mrs. Jacek was injured 
in the state of New York in an accident 
which occurred while her husband was 
driving. Such being permitted in New 
York, although not permitted in New Jer- 
sey, Mrs. Jacek filed suit against her hus- 
band, who made demand upon the instant 
carrier to defend such suit and pay any 
judgment which might be entered against 
him. Involved here is a New York statute 
which provides that no liability policy shall 
be deemed to insure in an action between 
spouses for damages, unless such policy 
shall contain an express provision includ- 
ing such coverage. 
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Summary judgment was entered against 
the plaintiff company. In situations like 
the present, the law of the place of the 
contract, here New Jersey, controls the 
rights and obligations arising from the con- 
tract; the law of the place of the accident, 
here New York, controls the tort rights 
arising from the accident. 

The law of New York, as is also the case 
in a few other states, permits tort actions 
between husband and wife, but also pro- 
vides that liability insurance carried by 
either shall not cover. Consequently, if the 
policy here involved was a New York con- 
tract, there would be no liability on the 
insurer. However, this is a New Jersey con- 
tract. It provides that it shall cover those 
sums for which the insured may be held 
legally liable. The insured can be held le- 
gally liable in the instant case. Therefore, 
the policy covers, as the New York statute 
excluding such cover cannot be extended 
to apply to contracts made in other states. 
Maryland Casualty Co. v. Jacek, U. S. D. C., 
New Jersey, 156 F. Supp. 43. (Contrib- 
uted by J. Kirby Smith, Dallas, Texas; 
State Editor for Texas.) 


CONSTITUTIONAL LAW— 
WORKMENS COMPENSATION— 
VALIDITY OF IMMUNITY CLAUSE 


Most workmen’s compensation laws have 
some type of immunity clause which af- 
fords protection for an émployer against 
claims or actions by other employees than 
his own. 

Some workmen’s compensation laws pro- 
hibit third party actions entirely where 
both the employer-defendant and the em- 
ployer of the employee-plaintiff are sub- 
ject to the law. 

Others are more limited and only afford 
immunity where both employers are not 
only subject to the workmen’s compensa- 
tion law but are in joint supervision and 
control of the premises where the accident 
occurred and are engaged in the further- 
ance of a common enterprise etc. Oregon 
has this type of statute. 

Illinois had a statute which transferred 
to the injured workman’s employer the 
right to sue for the compensation payable 
where the workman was injured by a third 
party who had “also elected to be bound 
by this Act or being bound thereby... .” 
and prohibited the injured workman from 
suing such third party. 
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In the case of Grasse v. Dealer’s Trans- 
port Co., 412 Ill. 179, 106 N.E. 2d 124, this 
statute was held unconstitutional. 

In this case, Grasse, while driving a mo- 
tor vehicle in the course of his employment 
for Swift & Co., had a collision on a pub- 
lic street with a motor vehicle being oper- 
ated by defendant. Both employers were 
“bound” by the Illinois Workmen’s Com- 
pensation Act. 

In answer to Grasse’s complaint for dam- 
ages for the injuries suffered in said acci- 
dent, the defendant pleaded the said im- 
munity clause and this defense was upheld 
in the trial court. 

On appeal, however, the Illinois Su- 
preme Court held that said immunity 
clause was invalid primarily because it cre- 
ated arbitrary classifications which did not 
constitute a reasonable exercise of the po- 
lice power and violated the guarantees of 
due process of law and equal protection of 
the laws. 

On the strength of the Grasse decision, 
attacks on constitutional grounds have 
been made on the immunity clause of the 
workmen’s compensation law of at least 
two other states. 

In Washington, the workmen’s compen- 
sation law is compulsory and monopolistic 
under state administration. An injured 
workman is prohibited entirely from a 
third party action if his employer and the 
third party employer are both subject to 
the law. 

This immunity clause was held valid in 
the case of Hand v. Greyhound Corpora- 
tion, 299 P. 2d 554. The plaintiff relied 
almost entirely on the Grasse decision and 
the Washington Supreme Court in reject- 
ing this authority stated 


“We think the Grasse case is distinguish- 
able on the basis of the difference be- 
tween the Illinois statute and our own 
workmen’s compensation act. In any 
event, we are not inclined to follow the 
reasoning or to feel that the results 
reached in the Grasse case are controll- 
ing as to our disposition of the instant 
case.” 

Oregon has an elective, monopolistic 
workmen’s compensation law with a limit- 
ed immunity clause as above pointed out. 

The validity of this immunity clause 
was attacked recently on the strength of 
the Grasse decision. 

In upholding the Oregon statute as con- 
stitutional, the Oregon Supreme Court sta- 
ted, among other things, the following: 
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“Plaintiff's reliance is on Grasse v. Deal- 
er’s Transport Co., supra, 412 Ill. at 196. 
This decision was considered at length 
by the Washington court in Hand v. 
Greyhound Corporation, supra, and dis- 
tinguished because of marked differences 
between the Illinois and Washington 
statutes which are likewise found be- 
tween the Oregon and Illinois statutes. 
Another point of distinction not refer- 
red to by the Washington court is appar- 
ent from the following language taken 
from the opinion in the Grasse case: 
‘The sole basis for differentiation, as far 
as the injured employee is concerned, is 
a fortuitous circumstance—whether the 
third party tort feasor happens to be 
under the act.’ Under the Oregon stat- 
ute the so-called ‘fortuitous circumstance’ 
is not the sole basis of differentiation, 
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but in addition there is the requirement 
of joint supervision and control by the 
third party and the employer of the in- 
jured workman of the premises where 
the injury occurred. This provision, as 
we have seen, has an important bearing 
on the question of the reasonableness of 
the classification. If, however, it could 
be said that the Illinois decision is in- 
distinguishable, then this court would 
refuse to follow it, if for no other reason 
than that it would be in conflict with 
Northern Pacific Railway Co. v. Meese 
and Williamson v. Weyerhaeuser Tim- 
ber Co.” Plummer v. Drake, Vol. 66 Ore- 
gon Advance Sheets, 83 (January 15, 
1958). (Contributed by Robert T. 
Mautz, Portland, Oregon; State Editor 
for Oregon) . 





WANTED—OUT-OF-PRINT ISSUES OF THE JOURNAL 


Several issues of the Insurance Counsel Journal are out of print. If any 


I.A.I.C. members have extra copies of any of the following issues, please send 
them to our Executive Secretary, Miss Blanche Dahinden, 510 East Wisconsin 
Ave., Milwaukee 2, Wisconsin. By using “book rate” postage, the mailing cost 


will be nominal. These are the issues we need: 


July, 1934 
January, 1935 
January, 1936 
October, 1940 
July, 1944 


October, 1952 


April, 1946 
January, 1947 
April, 1951 
April, 1952 
July, 1952 
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Thirty-First Annual Convention 
Convention Committees 


GENERAL ENTERTAINMENT COMMITTEE 
Chairman: George McD. Schlotthauer, Madison, 
Wis. 
Vice-Chairmen: Orrin Miller, Dallas, Texas; Mrs. 
Leonard G. Muse, Roanoke, Va. 
Wilson Anderson, Charleston, W. Va. 
E. H. Borgelt, Milwaukee, Wis. 
Charles A. Kimbrell, Miami, Fla. 
Frank X. Cull, Cleveland, Ohio 
James D. Fellers, Oklahoma City, Okla. 
Frederick M. Garfield, New York, N. Y. 
Leland B. Groezinger, San Francisco, Calif. 
Walter Humkey, Miami, Fla. 
Mrs. Payne Karr, Seattle, Wash. 
Charles A. Kimbrell, Miami, Florida 
Roger Lacoste, Q. C., Montreal, Canada 
John A. Loomis, Los Angeles, Calif. 
Mrs. W. Percy McDonald, Jr., Memphis, Tenn. 
Mrs. George McD. Schlotthauer, Madison, Wis. 
Mrs. Elber H. Tilson, Los Angeles, Calif. 


CONVENTION PROGRAM COMMITTEE 


Chairman: R. N. Caverly, New York, N. Y. 
Vice-Chairman: Stanley C. Morris, Charleston, W. 


Va. 
James B. Donovan, New York, N. Y. 
Gerald P. Hayes, Milwaukee, Wis. 
Stanley B. Long, Seattle, Wash. 
Thomas N. Phelan, Q. C., Toronto, Canada 
Douglas Stripp, Kansas City, Mo. 
Ex-Officio: G. Arthur Blanchet, New York, N. Y. 


OPEN FORUM AND PANEL DISCUSSION 
COMMITTEE 
Chairman: Thomas M. Phillips, Houston, Texas 
Vice-Chairman: Wyatt Jacobs, Chicago, III. 
Emile Z. Berman, New York, N. Y. 
G. Cameron Buchanan, Detroit, Mich. 
Richard L. Miller, Columbus, Ohio 
Roderick G. Phelan, Q. C., Toronto, Canada 
Welcome D. Pierson, Oklahoma City, Okla. 
Wallace E. Sedgwick, San Francisco, Calif. 
Ex-Officio: Kraft W. Eidman, Houston, Texas 


CONVENTION PUBLICITY COMMITTEE 
Chairman: John S. Hamilton, Jr., Chicago, Ill. 
Gordon H. Snow, Los Angeles, Calif. 
N. Morgan Woods, New York, N. Y. 
Ex-Officio: William E. Knepper, Columbus, Ohio 


MEN’S COMMITTEE ON RECEPTION 
NEW MEMBERS 

Chairman: A. R. Christovich, New Orleans, La. 
Vice-Chairman: Lester P. Dodd, Detroit, Mich. 
J. Roy Dickie, Winter Park, Fla. 

Pat H. Eager, Jr., Jackson, Miss. 

J. A. Gooch, Fort Worth, Texas 

John A. Kluwin, Milwaukee, Wis. 

Walter R. Mayne, St. Louis, Mo. 

Wavne E. Stichter, Toledo, Ohio 


FOR 


LADIES’ COMMITTEE ON RECEPTION FOR 
WIVES OF NEW MEMBERS 
ee Mrs. Richard W. Galiher, Washington, 
». C. 

Vice-Chairman: Mrs. Edwin Cassem, Omaha, Neb. 
Mrs. Sanford M. Chilcote, Pittsburgh, Pa. 
Mrs. C. Clyde Atkins, Miami, Fla. 


Mrs. Philip L. Bradish, Los Angeles, Calif. 
Mrs. E. D. Bronson, San Francisco, Calif. 
Mrs. Gordon R. Close, Chicago, III. 

Mrs. A. R. Fredericks, New York, N. Y. 

Mrs. Maynard Garrison, San Francisco, Calif. 
Mrs. J. A. Gooch, Fort Worth, Texas 

Mrs. George A. Kuittinen, Studio City, Calif. 
Mrs. Richard L. Miller, Columbus, Ohio 
Mrs. George M. Morrison, New York, N. Y. 
Mrs. William M. O'Bryan, Fort Lauderdale, Fla. 
Mrs. John F. Power, Chicago, Ill. 

Mrs. Warren G. Reed, Boston, Mass. 

Mrs. Alfred J. Westberg, Seattle, Wash. 

Mrs. William A. Wick, Indianapolis, Ind. 


MEN’S GOLF COMMITTEE 
Chairman: Kenneth B. Cope, Canton, Ohio 
Vice-Chairman: Harley J. McNeal, Cleveland, Ohio 

A. Lee Bradford, Miami, Fla. 

A. R. Christovich, Jr., New Orleans, La. 
David L. Tressler, Chicago, Ill. 
Harvey E. White, Norfolk, Va. 


LADIES’ GOLF COMMITTEE 


Chairman: Mrs. John H. Royster, Peoria, Ill. 
Vice-Chairman: Mrs. Stanley M. Burns, Dover, 
N. H. 
Mrs. R. N. Caverly, New York, N. Y. 
Mrs. Frank X. Cull, Cleveland, Ohio 
Mrs. Ben O. Duggan, Jr., Chattanooga, Tenn. 


MEN'S BRIDGE AND CANASTA COMMITTEE 
Chairman: Newton E. Anderson, Los Angeles, Calif. 
Vice-Chairman: J. H. Gongwer, Mansfield, Ohio 

Newton E. Anderson, Los Angeles, Calif. 

Holly W. Fluty, New York, N. Y. 

Kenneth B. Hawkins, Chicago, Ill. 

A. J. Rogoski, Muskegon, Mich. 

John J. Wicker, Jr., Richmond, Va. 


LADIES’ BRIDGE AND CANASTA COMMITTEE 
Chairman: Mrs. Kenneth B. Cope, Canton, Ohio 
Vice-Chairman: Mrs. William D. Buchanan, Grand 

Rapids, Mich. 

Mrs. Pat H. Eager, Jr., Jackson, Miss. 

Mrs. Wilder Lucas, St. Louis, Mo. 

Mrs. Miller Manier, Nashville, Tenn. 

Mrs. Theodore G. McKesson, Phoenix, Ariz. 

Mrs. Walter O. Schell, Los Angeles, Calif. 

Mrs. R. W. Shackleford, Tampa, Fla. 

Mrs. Forrest S. Smith, Jersey City, N. J. 

Mrs. Henry W. Strasburger, Dallas, Texas 

Mrs. Francis Van Orman, Newark, N. J. 


COMMITTEE ON JUNIOR ENTERTAINMENT 


Chairman: Mrs. Charles E. Pledger, Jr., Washing- 
ton, D. C. 

Vice-Chairman: Mrs. Fred B. Gentry, Roanoke, Va. 
Mrs. Emile Z. Berman, New York, N. Y. 
Mrs. Paul C. Gouldin, Binghamton, N. Y. 
Mrs. H. Pitts Mack, San Diego, Calif. 
Mrs. Harley J. McNeal, Cleveland, Ohio 
Mrs. Warren Nigh, Washington, D. C. 
Mrs. Harold W. Rudolph, New York, N. Y. 
Mrs. Cicero C. Sessions, New Orleans, La. 
Mrs. Norman C. Skogstad, Milwaukee, Wis. 
Mrs. H. Gayle Weller, Denver, Colo. 
Mrs. Maurice J. Wilson, Baton Rouge, La. 
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Thirty-First Annual Convention 
Convention Notes 


A. FRANK O’KELLEy, Secretary 
Tallahassee, Florida 


ACCOMMODATIONS AT THE GREENBRIER 


As usual, there was a large and prompt 
request from our members for reservations 
at The Greenbrier. The rooms were soon 
exhausted, and a waiting list was estab- 
lished. It has been our experience that 
cancellations occur, with the result that 
The Greenbrier has been able to accom- 
modate all of our members who have made 
plans to attend the Convention. Unfor- 
tunately, most of these cancellations occur 
within the last few weeks before the meet- 


ing. It is suggested that our members and 
families who have not received confirmed 
reservations should permit their names to 
remain on the waiting list and should make 
plans to attend, with the expectation that 
the accommodations will be adequate. All 
members who find that they cannot attend 
should cancel their reservations promptly, 
and it is hoped that The Greenbrier can 
confirm reservations for all members and 
guests whose names are carried on the 
waiting list. 


ACCOMMODATIONS AT MOTELS 


There are in the village of White Sul- 
phur Springs several modern motels with 
very good facilities, and it is recommended 
that these be utilized by those who are not 
able to obtain reservations at The Green- 
brier. Arrangements should be made direct- 
ly with the management of the motel. Two 
of these, the Old White Motel and the Co- 


lonial Court Motel, are situated about two 
miles from The Greenbrier, the City Motel 
is in the heart of the village, and the All- 
state Motel is about three miles away. 


Persons who stay at these motels may be 
served meals at The Greenbrier at the rate 
of $10.00 per day per person. 
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Entertainment—Annual Meeting 


The Greenbrier 


WHITE SULPHUR SPRINGS, WEST VIRGINIA 


Grorce McD. SCHLOTTHAUER, Chairman 
Madison, Wisconsin 


This year the thirty-first annual conven- 
tion of this association will again be held 
at the stately Greenbrier, one of the finest 
resort hotels on this continent. The many 
members who have attended past meetings 
there, are looking forward to returning to 
this plush hostelry. 

Many improvements have been made 
since our last visit, and the beautiful out- 
door swimming pool has been completed. 
As will be recalled, the assembly room was 
very adequate for our meetings, and the 
traditional International Cabaret. The 
golf courses are as inviting as ever, and 
there is tennis, horseback riding, fishing, 
and even skeet shooting. So, bring your 
sport equipment, if convenient for you to 
do so. 

First on the schedule of social events, 
will be a reception for the wives of the new 
members, at 12:30 P. M. Thursday, July 
10, which will be followed by a Ladies 
Luncheon. This lovely party will be put 
on by the committee of which Phyl Galiher 
(Mrs. R. W. Galiher) is chairman, assist- 
ed by Mildred Chilcote (Mrs. S. M. Chil- 
cote) and Winifred Cassem (Mrs. Edwin 
Cassem) , vice chairmen. The Ladies Bridge 
Tournament, of which Lela Cope (Mrs. 
K. B. Cope) is chairman, and Elizabeth 
Buchanan (Mrs. W. D. Buchanan) is vice 
chairman, will follow the Luncheon. There 
will be prizes—some of the finest ever of- 
fered. 


Starting at 6:00 o’clock P. M. Thursday, : 


the President’s Reception will be held, and 
this will be in the elegant tradition of the 
Greenbrier. At 5:30 the same evening, a 
real cool. “Coke-Tail” Party is scheduled 
for the Juniors, at which everyone will get 
well acquainted. 


Following dinner in the Main Dining 
Room, the International Cabaret will be 
held in the auditorium. Be assured that 
this will be a memorable evening, as out- 
standing night club acts have been booked 
for your entertainment. Dancing will fol- 
low the floor show. 

Social activities for Friday, July 11 will 
start with the Ladies’ Golf Tournament, 
under the chairmanship of Helen Royster 
(Mrs. J. H. Royster). The afternoon will 
see the Mens’ Golf Tournament, with Ken 
Cope as chairman. The world-famed golf 
courses of the Greenbrier will attract many 
of our golfers. Also that afternoon, the 
Mens’ Bridge Tournament will take place, 
starting at 2:00 o’clock P.M., with Newt 
Anderson as chairman. Prizes for all of 
these events will be very outstanding. 


On Friday evening the Humble Hum- 
bugs will entertain with their Mint Julep 
Party. This part of the South is famous 
for these invigorating tonics! At the same 
time, the Juniors will have the second 
“Coke-Tail” Party. We will then go to the 
Main Dining Room for the Annual Ban- 
quet, after which the second edition of the 
International Cabaret will be held in the 
Auditorium. There will be entertainment 
and dancing, to make this a most enjoy- 
able evening. 

President “Red” Betts and the Execu- 
tive Committee have directed Committees 
in charge of entertainment and the special 
events to provide the best possible enter- 
tainment for this convention. All of you 
may be assured that this meeting at the 
Greenbrier will be the best, and that you 
will all have a grand time. 
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Provisional Program 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
3lst ANNUAL CONVENTION-—JULY 9, 10, 11 AND 12, 1958 


THE GREENBRIER 


WHITE SULPHUR SPRINGS, WEST VIRGINIA 


Wednesday, July 9 
10:00 A.M. Meeting of Executive Committee—Greenbrier Suite 
2:00 P.M. Registration of Members and Guests—Auditorium Foyer 


4:00 P.M. Meetings of Standing and Special Committees appointed by 
President-Elect G. Arthur Blanchet. Location of meetings will 
be posted on Association’s Bulletin Board in Auditorium 
Foyer. 


Thursday, July 10 


8:00 A.M. Continued registration of members and guests—Auditorium 
Foyer 


9:00 A.M. GENERAL SESSION—Auditorium 

1. Invocation—The Rev. Stacey L. Grosscup, pastor of the 
Lewisburg Methodist Church 

2. Roll Call and Reading of Minutes 

3. Address of Welcome—Hon. Cecil H. Underwood, Gov- 
ernor of West Virginia 
Response—Abe R. Peterson, Chicago, Illinois 
Introduction of New Members—Alvin R. Christovich, 
New Orleans, La., Chairman, Men’s Reception Commit- 
tee 
Report of President—Forrest A. Betts, Los Angeles, Calif. 
Report of Secretary—A. Frank O’Kelley, Tallahassee, Fla. 
Report of Executive Secretary—Blanche Dahinden, Mil- 
waukee, Wisconsin 
Report of Treasurer, Charles E. Pledger, Jr., Washing- 
ton, D. C. 
Report of Editor of The Journal—William E. Knepper, 
Columbus, Ohio 
Address—Clarence Manion, Former Dean, Notre Dame 
College of Law (Subject to be announced) 
Presentation and Recognition of Chairmen of Standing 
Committees 
Announcements: 

(a) Open Forum and Panel Discussion Committee 
Thomas M. Phillips, Houston, Texas, Chm. 
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INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
3lst ANNUAL CONVENTION-—JULY 9, 10, 11 AND 12, 1958 
THE GREENBRIER 


WHuite SULPHUR SPRINGS, WEST VIRGINIA 


(b) General Entertainment Committee 
George McD. Schlotthauer, Racine, Wisconsin, 
Chairman 
(c) Ladies’ Bridge and Canasta Committee 
Mrs. Kenneth B. Cope, Canton, O., Chairman 
Ladies’ Golf Committee, Mrs. John H. Royster, 
Peoria, Ill., Chairman 
(e) Ladies’ Reception Committee for Wives of 
New Members, Mrs. Richard W. Galiher, 
Washington, D. C., Chairman 
(f) Men’s Bridge and Canasta Committee, 
Newton .E. Anderson, Los Angeles, Calif., 
Chairman 
(g) Men’s Golf Committee, Kenneth B. Cope 
Canton, O., Chairman 
(h) Junior Entertainment Committee—Mrs. Charles 
E. Pledger, Jr., Washington, D. C. 
14. Appointment of Nominating Committee 
15. Announcement by Chairman of Nominating Committee 


12:30 P.M. Ladies’ Reception for Wives of New Members 
Auditorium Terrace 


1:00 P.M. Ladies’ Luncheon—Mural Room 


1:45 P.M. OPEN FORUM—Theater 
Presiding: Thomas M. Phillips, Houston, 
Texas, Chairman, and Wyatt Jacobs, Chicago, 
Illinois, Vice Chairman, Open Forum and 
Panel Discussion Committee 
“Scientific Reconstruction of an Automobile 
Accident.” 
James Stannard Baker, of Northwestern Traf- 
fic Institute 
2:00 P.M. Ladies’ Bridge and Canasta Tournament—Fillmore, Van 
Buren, Buchanan and Tyler Rooms 
5:30 P.M. “Coketail’” Party for Junior Group—Washington and Lee 
Rooms 
6:00 P.M. President’s Reception—Auditorium 
8:00 P.M. Dinner—Main Dining Room 


9:00 P.M. International Cabaret—Auditorium 
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2:00 P.M. 





Provisional Program 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
3lst ANNUAL CONVENTION-—JULY 9, 10, 11 AND 12, 1958 


THE GREENBRIER 


WHITE SULPHUR SPRINGS, WEST VIRGINIA 


Friday, July 11 


OPEN FORU M-—Theater 
Presiding: Thomas M. Phillips, Houston, Tex., 
Chairman, and Wyatt Jacobs, Chicago, Illinois, 
Vice-Chairman, Open Forum and Panel Dis- 
cussion Committee 
“A Discussion on the Question of Contingent 
Fees” 
By Harry A. Gair, New York City, and Pat H. 
Eager, Jr., Jackson, Miss. 


Ladies’ Golf Tournament 
Men’s Golf ‘Tournament 
Men’s Bridge and Canasta Tournament—West Virginia Room 


“Coketail” Party for Junior Group—Washington and Lee 
Rooms 


Humble Humbugs’ Mint Julep Party—Auditorium 


Annual Banquet—Main Dining Room—to be followed by En- 
tertainment and Dancing—Auditorium 


Saturday, July 12 


GENERAL SESSION—Auditorium 

1. Invocation—The Rev. Fr. Eugene A. Schmitt, pastor of 
the St. Charles Borromes Church, White Sulphur Springs 

2. Report of the Winners of the Ladies’ and Men’s Golf, 
Bridge and Canasta Prizes—George McD. Schlotthauer, 
Chairman General Entertainment Committee 
Unfinished Business 
New Business 
Report of Memorial Committee—F. B. Baylor, Lincoln, 
Nebr., Chairman 
Address. Subject and Speaker to be announced later. 
Report of the Nominating Committee. 
Election of Officers and Members of Executive Com- 
mittee 

9. Induction of new President by Forrest A. Betts 

10. Adjournment by President G. Arthur Blanchet 


Meeting of New Executive Committee—Greenbrier Suite 
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Newly Elected Members of the International 


Association of Insurance Counsel 
Admitted since January 14, 1958 


James BAYLoR—Chicago 6, Illinois 
Security Mutual Casualty Co. 
309 West Jackson Boulevard 


Loyp BeneF1eLD—Oklahoma City 2, Oklahoma 
Savage, Gibson, Benefield & Shelton 
2701 Liberty Bank Building 


James A. Dixon, Jr.—Miami 32, Florida 
Dixon, DeJarnette, Bradford & Williams 
908 Ainsley Building 


GrorGe M. ETHRIDGE, Jr.—Meridian, Mississippi 
Ethridge, Minniece & Bourdeaux 
Lamar Building 


]. THomAs Gurney, JRr.—Orlando, Florida 
Gurney, McDonald & Handley 
203 North Main Street 


Eart L. HAmMiILToN—Columbus 15, Ohio 
Hamilton & Kramer 
920 Huntington Bank Building 


Joun R. HoLtpEN—Sheboygan, Wisconsin 
Holden & Schlosser 
809 North 8th Street 


CuHaRLes S. IsLer, JR.—Panama City, Florida 
Isler & Welch 
434 Magnolia Avenue 


D. CAMERON MurcHison—Alexandria 5, Louisiana 
Gist, Murchison & Gist 
918 Foisy Avenue 


Francis H. Patrono—Washington, Pennsylvania 
McCloskey, Patrono & McCloskey 
421 Washington Trust Building 


Wittiam C. Rosinson—Butler, Pennsylvania 
Henninger & Robinson 
6 West Diamond Street 


CLaupe §S. Scurry—Reidsville, North Carolina 
Brown, Scurry, McMichael & Griffin 
Morehead Street Arcade 


Burton K. Wines—Oakland 12, California 
Mullally & Wines 
Financial Center Building 
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EXCITED UTTERANCE EVIDENCE 
RULE CLARIFIED 


Murphy Auto Parts Company v. Ball, 
C.A.D.C., 249 F. 2d 508. 

Immediately after striking a pedestrian, 
the motorist stated that he was on an er- 
rand for his employer. In the subsequent 
tort action against the employer, this state- 
ment was the only evidence offered to 
show an agency relationship. The Court 
of Appeals, speaking through Burger, Cir- 
cuit Judge, approved the admission of such 
evidence as an excited utterance. The 
Court said the two elements necessary to 
qualify a statement as an excited utterance 
are (1) an exciting event and (2) “an ut- 
terance prompted by the exciting event 
without time to reflect, i. e., dominated by 
the nervous excitement of the event.” The 
authorities analyzed by the Court some- 
times named a third requirement that the 
utterance explain or illuminate the excit- 
ing event. The Court called this a spurious 
element and said: “* * * the very fact that 
the utterance is not descriptive of the ex- 
citing event is one of the factors which the 
trial court must take into account in the 
evaluation of whether the statement is 
truly a spontaneous, impulsive expression 
excited by the event. * * * but if the utter- 
ance goes beyond a description of the oc- 
currence and still meets the other tests of 
the excited utterance rule, we think it 
should be received if it is relevant.” 


INVITEE SUES BANK WHEN SHOT 
BY BANK ROBBER 


Burgess v. Chicopee Savings Bank, Mass., 
145 N.E. 2d 688. 

A bank invitee was shot while chasing a 
robber in the bank. He sought to recover 
for his injuries from the bank alleging that 
it had been negligent in failing to take 
more precautions against armed robbery. 
Plaintiff pointed to the fact that the bank 
was occupying an old type building which 
was designated as temporary quarters, that 

*Used with special permission of West Publishing 


Company, St. Paul, Minnesota. All republication 
rights are reserved. 
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the bank did not use the alarm system it 
used in its permanent quarters, and that 
it did not have guards. The Supreme Ju- 
dicial Court of Massachusetts stated that 
banks are required to exercise only reason- 
able care to protect its invitees and that it 
had not breached this duty. Opinion by 
Spalding, J. 


INSURABLE INTEREST—REALTY 
UNDER CONTRACT OF SALE 

Hartford Fire Insurance Company vw. 
Cagle, C. A. 10, 249 F. 2d 241. 

In 1952 insured contracted to buy the 
insured premises for $3,500. He was to pay 
$35 per month until title was perfected in 
the vendor. No time limit was named for 
the perfection of title. In the event title 
could not be perfected in the vendor, in- 
sured had the option of declaring the trade 
off. Insured took out a fire policy for $6,000 
and lived on the premises until the home 
was completely destroyed by fire in 1955. 
Insured made the monthly payments dur- 
ing this period. The Court of Appeals for 
the Tenth Circuit, Lewis, Circuit Judge, 
held that the insured’s insurable interest 
in the property was not limited to the 
amount paid under the contract. 


PRE-TRIAL DISCOVERY 
IN CALIFORNIA 

Walker v. Superior Court, Cal., 317 P. 2d 
130. 

The District Court of Appeal of Califor- 
nia, Van Dyke, P. J., has had occasion to 
discuss the rights of an accused to pre-trial 
discovery. The occasion for the pronounce: 
ment was a prosecution for murder, pos- 
sibly caused by a kick to the head. The 
court pointed out that defense counsel had 
no absolute right to inspect or compel the 
production of evidence in the possession of 
the prosecution, but that the trial court 
had discretion to permit discovery. The 
Court concluded that accused was entitled 
to a copy of the report of the Bureau of 
Criminal Investigation in regard to the 
condition of accused’s shoes which had 
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been taken from him and that he was en- 
titled to inspect the autopsy report. How- 
ever, he was not entitled to pre-trial inspec- 
tion of a witness’ statement in the sheriff's 
possession. 


VARIABLE ANNUITY POLICIES 
OUTSIDE JURISDICTION OF 
SECURITY EXCHANGE COMMISSION 


Securities & Exch. Com’n v. Variable An- 
nuity Life Ins. Co., U.S.D.C. Dist. of Col., 
155 F. Supp. 521. 

A chartered life insurance company en- 
tered into annuity contracts which provid- 
ed for the creation of a reserve fund out of 
amounts received from contract holders. 
This fund was to be invested in common 
stocks and the annuity payments would 
vary according to the profits and losses of 
the fund. The security and exchange com- 
mission claimed the contracts were securi- 
ties and sought to restrain their sale until 
they were registered with the commission 
and until full compliance had been made 
with provisions of the Investment Com- 
pany Act. The United States District Court 
for the District of Columbia, Wilkin, J., 
concluded that the contracts and such com- 
panies were subject only to regulation of 
the insurance departments of the states in 
which they were licensed to do business 
and were not within the commission’s juris- 
diction. 


NEW MEXICO WORKMEN’S 
COMPENSATION ACT 
UNCONSTITUTIONAL 


State v. Mechem, N. Mex., 316 P. 2d 1069. 

The New Mexico Workmen’s Compen- 
sation Act, 1953 Comp. § 59—10—36 et seq., 
authorizes the Industrial Commission to 
decide questions of fact and to render de- 
cisions which have the force and effect of 
judgments. ‘The Supreme Court of that 
state, Compton, J., has determined that 
the right to determine controversies be- 
tween litigants is constitutionally vested in 
the courts and that the Workmen’s Com- 
pensation Act unconstitutionally delegated 
judicial power. Sadley, J., and Armijo, D. 
J., dissented. 


AUTOMOBILE OWNER, WHO LEFT 
KEY IN IGNITION, NOT LIABLE FOR 
THIEF’S NEGLIGENCE 


Williams v. Mickens, S. C., 100 S.E. 2d 511 
Defendant left the key to his automobile 
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in the ignition and the automobile was 
stolen and involved in the accident in 
which plaintiff was injured. There was 
neither an ordinance nor a North Carolina 
law against leaving a key in an unattended 
automobile. The Supreme Court of that 
state, speaking through Higgins, ]., conclu- 
ded that even if it could be said that de- 
fendant had been negligent, his negligence 
was not the proximate cause of plaintiff's 
injuries. 


TRIAL PROCEDURE CLARIFIED 


6551 Collins Avenue Corp. v. Millen, 
Fla., 97 So. 2d 490. 

Defendant moved for a directed verdict 
at the conclusion of plaintiff's case but did 
not renew the motion at the conclusion of 
all the evidence. The motion was renewed 
subsequent to the jury’s verdict but prior 
to the entry of judgment. Florida has a rule 
of civil procedure patterned after federal 
rule 50, 28 U.S.C.A. The District Court of 
Appeal, Horton, J., held that the failure 
to interpose a motion for directed verdict 
at the conclusion of all the evidence pre- 
cluded any attack upon the legal suffi- 
ciency of the evidence to support the ver- 
dict. 


DECORATING CITY BUILDINGS 
PROPRIETARY FUNCTION 


City and County of Denver v. Austria, 
Colo., 318 P. 2d 1101. , 

Plaintiff fell over a fence erected by the 
city across the front steps of a municipal 
building in connection with the removal 
of Christmas decorations from the build- 
ing. The Supreme Court of Colorado af- 
firmed the right of plaintiff to recover for 
his injuries saying that the City in under- 
taking to decorate the building and to re- 
move the decorations was acting in a pro- 
prietary capacity. Opinion by Holland, ] 


BABY CANNOT BE 
AUTOMOBILE GUEST 


Green v. Jones, Colo., 319 P. 2d 1083 

A two year old girl was injured in an au- 
tomobile accident while being driven by 
her grandmother to a baby sitter. Colorado 
has an automobile guest statute. However, 
the Supreme Court of that state, in an 
opinion by Hall, J., has announced that 
one of such tender years is incapable of 
accepting an invitation and therefore can- 
not be a guest within the statute. 
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Report of Metropolitan Mid-Winter Meeting of 
Members of International Association of 
Insurance Counsel 


Prick H. Torpinc, CHAIRMAN 
New York City, N. Y. 


HE fifteenth annual Mid-Winter Re- 

ception and Luncheon for members 
of the Association and their families and 
friends from the Metropolitan Area was 
held at the Hotel Plaza in New York on 
February 1, 1958. 

This is a repetition of the annual get- 
together started during World War II 
when transportation was curtailed. 182 
members, wives and friends attended from 
eight states and the District of Columbia. 
Once again, this was the largest attendance 
in this series of luncheons. 

The occasion was partcularly honored 
by the presence of a number of distin- 
guished guests. President-Elect G. Arthur 
Blanchet was introduced and gave brief 
greetings and comments about the coming 
Mid-Winter Executive Committee Meet- 
ing. Mrs. Blanchet was introduced. Other 
Executive Committee members introduced 
were Charles Pledger, the Association 


Treasurer, (and Mrs. Pledger); A. Frank 
O’Kelley, the Association Secretary; Rich- 


ard Galiher (and Mrs, Galiher); and 
Lewis Ryan. Leffert Holz, Superintendent 
of Insurance; Mrs. Holz; and Miss Angela 
Parisi, Chairman of the Workmen’s Com- 
pensation Board, were introduced. Mr. 
Holz gave a brief response. Charles Rhyne, 
President of the American Bar Association, 
(and Mrs. Rhyne) had anticipated being 
present as our guest, but illness in the 
family called him home from New York 
shortly before the lunch. 

While the foregoing suggests that there 
were many speeches and introductions, in 
fact, all was brief as this occasion is one of 
sociability and not speeches or business. 

Though this was the first occasion that 
this luncheon has been held at the Plaza 
Hotel, the audience was practically un- 
animous in voting to return there next 
year. 


Those who attended were: 


Mr. Marcus Abramson, New York, N. Y. 

Mr. and Mrs. John M. Aherne, New York, 
N. Y. 

Mr. Leonard Amdursky, Oswego, N. Y. 

Mr. Wayne T. Ash, Camden, N. J. 


Mr. and Mrs. Milton L. Baier, Buffalo, 
N. Y. 

Commander and Mrs. George Beck, New 
York, N. Y. 

Mr. George Beechwood, Philadelphia, Pa. 

Mr. and Mrs. James Beha, New York, N. Y. 

Mr. and Mrs, Alfred C. Bennett, New York, 
N. Y. 

Mr. and Mrs. Fred Benson, New York, 

N. Y. 

Mr. and Mrs. William Bennethum, Wilm- 
ington, Del. 

Mr. and Mrs. Jesse Benton, New York, 
N. Y. 

Mr. and Mrs. Arthur Blanchet, New York, 
N. Y. 

Mr. Franklin R. Brown, Buffalo, N. Y. 

Mr. and Mrs. Oscar Brown, Syracuse, N. Y. 

Mr. and Mrs. Patrick F. Burke, Old Say- 
brook, Conn. 

Mr. James Carter, Albany, N. Y. 

Mr. and Mrs. Ray Caverly, South Orange, 
N. J. 

Mr. and Mrs. Ross Chamberlin, New York, 
N. Y. 

Mr. and Mrs. Howard Conway, Baltimore, 
Maryland. 

Mr. Virgil C. Cox, New Haven, Conn. 

Mr. and Mrs. Reid Curtis, Merrick, N. Y. 

Mrs. Charles §. Desmond, Eden, N. Y. 

Mr. and Mrs. Herbert Dimond, New York, 
N. Y. 

Mr. James B. Donovan, New York, N. Y. 

Mr. and Mrs, Ralph Dykes, New York, 
N. Y. 

Mr. Walter G. Evans, New York, N. Y. 

Mr. Ernest Fields, New York, N. Y. 

Mr. Meyer Fix, Rochester, N. Y. 

Miss Carmen Follett, Rochester, N. Y. 

Mr, and Mrs. Thomas Flood, White Plains, 
N. Y. 

Mr. and Mrs. Richard W. Galiher, Wash- 
ington, D. C. 

Mr. and Mrs. Donald Gallagher, Albany, 
N. Y. 

Mr. and Mrs. Frederick M. Garfield, New 
York, N. Y. 

Mr. and Mrs. William V. Gough, Roches- 
ter, N. Y. 

Mr. and Mrs. Paul Gouldin, Binghamton, 
N. Y. 
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Mr. and Mrs. Alex Gourlay, New York, 
N. Y. 
Mr. and Mrs, Richard Hartig, New York, 


N. Y. 

Mr. and Mrs. Alfred Hawley, New York, 
N. Y. 

Mr. and Mrs. T. J. Healy, New York, N. Y. 

Mr. and Mrs. Paul Higinbothom, Balti- 
more, Md. 

Mr. and Mrs. Leffert Holz, New York, 
N. Y. 

Mr. and Mrs. George Ingalls, Bingham- 
ton, N. Y. 

Mr. and Mrs. William Junkerman, New 
York, N. Y. 

Mr. and Mrs. John D. Kelly, New York, 
N. Y. 

Mr. and Mrs. William D. Kiley, Oneida, 
N. Y. 

Mr. and Mrs. Peter Korsan, Philadelphia, 
Pennsylvania. 

Mr. and Mrs. Donald Kramer, Bingham- 
ton, N. Y. 

Miss Cece Kramer, Binghamton, N. Y. 

The Misses Evelyn and Florence Lahey, 
New York, N. Y. 

Mr. and Mrs. Gundy Lane, New York, 
XK. ¥. 

Mr. Paul W. Lashley, St. Louis, Mo. 

Mr. and Mrs. David F. Lee, Jr., Norwich, 
Mm. 

Mr. and Mrs. William M. Marks, Roches- 
ter, N. Y. 

Miss Alma Marks, Camden, N. J. 

Mr. and Mrs. Richard Marlik, Philadel- 
phia, Pa. 

Mr. and Mrs. William F. Martin, 
York, N. Y. 

Mr. Al Mayer, New York, N. Y. 

Mr. and Mrs. Desmond McTighe, Norris- 
town, Pa. 

Mr. and Mrs. Clarence E. Mellen, New 
York, N. Y. 

Miss Matty Mitchley, New York, N. Y. 

Mr. and Mrs. Alfred J. Morgan, New York, 
N. Y. 

Mr. and Mrs. George Morrison, New York, 
m. %, 

Mr. and Mrs. Joseph H. Murphy, Syracuse, 
NF. 

Mr. and Mrs. Joseph O’Brien, Brooklyn, 
N. Y. 

Mr. and Mrs. Dennis O’Connor, White 
Plains, N. Y. 


Mr. Frank O’Kelley, Tallahassee, Fla. 

Mr. and Mrs. Samuel P. Orlando, Camden, 
N. J 

Mr. and Mrs. Alexander Orr, Jr., New 
York, N. Y. 


New 
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Miss Madeline Ossman, New York, N. Y. 

Miss Norma Oswald, New York, N. Y. 

Mr. Edward Pacelli, New York, N. Y. 

Mr. John Paper, New York, N. Y. 

Miss Angela Parisi, New York, N. Y. 

Mr. and Mrs. Charles E. Pledger, Jr., Wash- 
ington, D. C. 

Mr. and Mrs. Harold Rudolph, New York, 
N. Y. 

Mr. Lewis Ryan, Syracuse, N. Y. 

Mr. and Mrs. Herman Schrier, New York, 
N. Y. 

Mr. and Mrs. Raymond J. Scully, New 
York, N. Y. 

Mr. Jerome Searl, Syracuse, N. Y. 

Mr. Harold Shapero, New York, N. Y. 

Mr. Jay Shereff, Newark, N. J. 

Mr. Joseph Simone, New York, N. Y. 

Mr. and Mrs. Robert Skipworth, Rochester, 
N. Y. 

Mr. and Mrs. Eric P. Smith, Rochester, 
N. Y. 

Colonel Hamilton South, New York, N. Y. 

Mr. and Mrs. Conrad Stearns, Bingham- 
ton, N. Y. 

Mr. Archie Stevenson, New York, N. Y. 

Mr. and Mrs. Thomas Sullivan, Rochester, 
N. Y. 

Mr. and Mrs. Carlton Thompson, 
Binghamton, N. Y. 

Mr. and Mrs. Derry ‘Thompson, Brooklyn, 
N. Y. 

Mr. and Mrs. Price H. Topping, 

York, N. Y. 

Mr. John H. Tovey, New York, N. Y. 

Mr. and Mrs. Ken Tschantz, Brooklyn, 
N. Y. 

Mr. Mark Turner, Buffalo, N. Y. 

Mr. Roy Vallance, New York, N. Y. 

Mr. and Mrs. Ellsworth Van Graafeiland, 
Rochester, N. Y. 

Mr. and Mrs. Francis Van Orman, Newark, 
N. J. 

Mr. and Mrs. Thomas Watters, New York, 
N. Y. 

Mr. and Mrs. Victor D. Werner, New York, 
N. Y. 

Mr. and Mrs. Benjamin Weston, Balti- 
more, Md. 
Mr. and Mrs. 

Plains, N. Y. 
Mr. and Mrs. George Whitehead, New 
York, N. Y. 
Mr. Ernest Wilson, Wilmington, Del. 
Mr. and Mrs. Joseph Woods, White Plains, 


New 


Donald Wilson, White 


N. Y 
Mr. N. Morgan Woods, New York, N. Y. 
Mr. and Mrs. Saul J. Zucker, Newark, N. J. 
Mr. Melvin H. Zurett, Rochester, N. Y. 
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Rule Making Through the Judicial Conference 
of the United States 


It is reported that the Annual Report 
of the Judicial Conference of the United 
States will recommend to the Congress an 
amendment to Title 28, U. S. C., Section 
331 authorizing the Judicial Conference to 
institute and carry on a continuous study 
of the federal rules of practice and proce- 
dure in the federal courts and to make rec- 
ommendations as to additions and revis- 
ions of the same to the Supreme Court. 
See 2] F.R.D. 117. 


On the occasion of a panel discussion of 
this important subject at the Regional 
Meeting of the American Bar Association 
in Louisville, the Chief Justice of the Uni- 
ted States, who is the chairman of the Ju- 
dicial Conference, authorized the follow- 
ing statement from him: 


Statement Of The Chief Justice 


“I am heartily in favor of the proposal 
to bring the Judicial Conference of the 
United States into the rule-making process 
of the Supreme Court. For some time I 
have felt that in this regard the Conference 
is the best functionary which could be uti- 
lized by the Court to process proposals for 
changes in the rules. 


“The existing personnel and facilities 
of the Supreme Court are in no sense ade- 
quate to the great responsibility for rule- 
making in the fields of civil and criminal 
procedure, admiralty, bankruptcy and tax 
appeals. The staffs of the Justices consist 
only of personal secretaries, messengers and 
law clerks, the latter changing annually in 
most instances. With the ever increasing 
length of our calendars it becomes more 
difficult for any of the members of the 
Court to give continuous attention to the 
spade work essential to the formulation of 
new rules and amendments to existing 
rules. 


“On the other hand, if the primary re- 
sponsibility should be shifted to the Ju- 
dicial Conference, that organization, prop- 
erly staffed, and composed as it soon will 
be of members of both the courts of ap- 
peals and the district courts of each circuit, 
would be in a position to know whether 
there was need for change. It would also 
be in a position, through the most interest- 


ed and best equipped judges in the federal 
system, to consider what changes might be 
necessary. It would also be able to select 
the most capable and interested members 
of the profession from the various circuits 
for assistance and advice, and the judicial 
conferences of the circuits could and should 
afford an open forum for discussion of all 
proposals. In this manner, the bar will not 
only have an active but a most important 
part in the formulation of the rules, thus 
permanently eliminating the possibility of 
the lawyers not being adequately consult- 
ed in the process. The Administrative Of- 
fice, properly headed and amply staffed, 
could service all the committees which may 
be appointed and help greatly to make the 
rule-making process a continuing one. 


“The responsibility of the Supreme 
Court will not be lessened. It will merely 
be given the benefit of the advice and as- 
sistance of the law schools, the bar and the 
judges of the federal district courts and the 
courts of appeals before making its deter- 
minations. It will always be certain that 
all proposals will have been thoroughly 
canvassed, and when the question is con- 
troversial, the Court will have the benefit 
of all the various views. The Court will 
then approve, disapprove or modify the 
proposed changes recommended by the 
Judicial Conference, and the approved 
changes will be transmitted to the Congress 
as presently provided for under the law. 


“I am hopeful that if the suggested pro- 
cedure is adopted that it will bring the 
bench and bar much closer together in this 
activity, which is so important to both, and 
will eventually make the judicial rule-mak- 
ing process as nearly as possible a science. 

“I appreciate the interest the bar has 
shown in the proposal, and trust that we 
will continue to have your wholehearted 
cooperation.” 


Editor’s Note 


Believing this subject to be of major sig- 
nificance to the members of the Interna- 
tional Association of Insurance Counsel, we 
requested two of our members, distinguish- 
ed trial lawyers, to comment upon the pro- 
posal. They do so, as follows: 
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Comment 


KENNETH B. HAwkKINs* 
Chicago, Illinois 


After years of disagreement it is now 
generally conceded by the bench, the bar, 
and the more enlightened legislatures that 
court procedure should be prescribed and 
promulgated by the courts. 

On June 19, 1934, Congress definitely 
recognized the court’s prerogative so far as 
civil procedure was concerned by passing 
an act giving the Supreme Court, among 
other things, the power to prescribe, by 
general rules, for the district courts of the 
United States and for the courts of the Dis- 
trict of Columbia the forms of process, 
writs, pleadings and motions and for prac- 
tice and procedure in all civil actions at 
law, which rules should neither abridge, 
enlarge nor modify the substantive rights 
of any litigant, and should preserve to the 
parties inviolate the right of trial by jury 
as at common law and declared by the 
Seventh Amendment to the Constitution. 
(Act of June 19, 1934, c. 651, par. 1, 2) 
(48 Stat. 1064), U.S.C., Title 28, Par. 723 
b. 723 c. now Par. 2072). 

On January 3, 1935, the Supreme Court, 
pursuant to request and authorization wise- 
ly appointed an Advisory Committee of 15 
members including a reporter, to serve 
without compensation and to assist the 
court in preparing a unified system of gen- 
eral rules for cases in equity and actions at 
law in the district courts of the United 
States and in the Supreme Court of the 
District of Columbia. 

“Wisely” is used advisedly. One could 
not expect our busy Supreme Court to find 
sufficient time for such an important and 
far-reaching undertaking, nor to have close 
enough contact with the trial of cases in 
the lower courts to appreciate fully the 
difficult problems confronting both court 
and counsel. As a matter of fact, most of 
the members of the court as then consti- 
tuted had not actively participated in court 
trials for many years. Some had never tried 
a case 1n court. 

The Advisory Committee as organized 
in 1935 was composed of able men of rec- 
ognized ability. Nine of the members were 
practicing lawyers, including the President 
of the American Bar Association; five were 
law professors. Although there were no 


*Of the firm of Tenney, Sherman, Bent- 
ley & Guthrie. 


judges at the time, two of the men were 
later appointed. These 15 members came 
from 13 different states across the country, 
but the east was the more heavily repre- 
sented, 

Preliminary drafts of the proposed rules 
prepared by the committee were widely 
circulated. Opportunity was given for writ- 
ten suggestions, criticisms and changes but 
no public hearings were ever held. The 
rules were finally submitted to Congress by 
the Attorney General, and became effect- 
ive September 16, 1938. 

Many of the rules contained drastic and 
radical innovations, some of which were 
good and long needed, some of which were 
bad and never will be needed. Both the 
bench and bar accepted the rules with the 
fond hope that necessary corrections would 
be made in due course. With the lapse of 
time, however, amendments to some of the 
rules made them even more drastic. This 
was particularly true of those rules relat- 
ing to discovery and pretrial conferences. 

In the writer’s opinion this unfortunate 
tendency was due partly to the advancing 
years of the committee and partly to the 
remoteness of the members from the every 
day occurrences in the trial courts. 

With few changes the committee contin- 
ued to serve for more than 20 years, until 
October Ist, 1956, when it was relieved of 
its duties, with the thanks of the court. 
The final report of the committee con- 
tained so many questionable and unneces- 
sary amendments that Professor James W. 
Moore, one of, if not the strongest member, 
was compelled to file a vigorous minority 
report. Protests against the majority report 
of the committee came from all parts of 
the country, not the least of which were 
contained in the able brief of our fellow 
member, Josh H. Groce of San Antonio, 
Texas. 

With due deference to the Advisory 
Committee, it is quite generally believed 
that most of the members had not only 
served too long but had lost that essential 
contact with the actual conditions obtain- 
ing in modern trials. At the time of the 
committee’s discharge one member was 89 
years old, another member was 85, one was 
78, one 74, and one 73. One of the mem- 
bers had been admitted to practice for 





Page 150 


more than 60 years, and three of the mem- 
bers had not tried a case in over 30 years. 

Although the committee had done a stu- 
pendous job in the first instance, for which 
it deserved great praise, its weakness lay 
in the failure of the Supreme Court to 
limit the terms of the members to a definite 
period, and to a failure to stagger the 
terms so that the committee might be aug- 
mented with new members from time to 
time with more active trial experience and 
closer contact with the changing condi- 
tions. 

The failure of the committee to hold 
open hearings on the more important 
amendments was also a mistake, as was 
the loose relationship maintained between 
the committee, the Supreme Court and the 
courts in the lower level. This probably 
would have been avoided had the court 
appointed one or two trial judges to the 
committee. Practicing law professors with 
active court experience might have been 
helpful, but most important of all would 
have been the appointment from time to 
time of more active, experienced, high-class 
trial lawyers representing both plaintiffs 
and defendants. Active trial lawyers, in the 
writer’s opinion, should always predomi- 
nate advisory committees of this sort. They 
are the ones who know what transpires 
both in and out of court in the present 
day trial of cases. Trials today differ great- 
ly from what they did 20 or 30 years ago. 


The Supreme Court has now functioned 
for nearly two years without benefit of any 
advisory body. In the meantime, and as a 
matter of fact, for the past 20 years, most 
of the rules have been allowed to jell. This 
has been, and always is, a good thing when 
new and radical changes are involved. One 
should be very sure that a new and drastic 
rule is, in truth, a progressive and helpful 
aid to the cause of justice. What Mr. Jus- 
tice Holmes wrote years ago about radical 
opinions holds good with radical rules:— 
“with effervescing opinions, as with cham- 
pagnes, the quickest way to let them get 
flat is to let them get exposed to the air.” 

With the rules relating to simplicity in 
pleading there can be little objection. But 
one should bear in mind that a good plead- 
er at common law was a good lawyer, be- 
cause to be a good pleader he had to be a 
good lawyer. It is not true, however, under 
the present rules. Almost any boy in high 
school can now comply with the Federal 
Rules. If he does not succeed on the first 
attempt, he will, almost as a matter of 
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course, be allowed repeatedly to amend his 
pleadings until he either complies with 
the rules or wears out court and counsel. 
Possibly this sloppy method of pleading is 
partly responsible for the crowded condi- 
tion of the court calendars and the failure 
of the courts to dispose of many cases ex- 
peditiously. 

With reference to the rules relating to 
the liberal provisions for counter claims 
and cross claims, the general emphasis 
against technical or harmless error, there 
can be little quarrel. Although the prac- 
tice on appeals has been somewhat simpli- 
fied, the practice still remains too compli- 
cated and expensive. Further consideration 
could well be given to the possibility of 
following along the lines of the English 
practice on appeal. This practice was de- 
scribed most interestingly in an article by 
Judge Alexander Holtzoff in the March 
1958 issue of the American Bar Associa- 
tion Journal. 

The rules relating to discovery and to 
pretrial conferences have caused the great- 
est dissatisfaction. This dissatisfaction has 
persisted. In the writer’s opinion it seems 
to be increasing to such an extent that a 
new Advisory Committee to study the ques- 
tion from the grass roots has become not 
only highly desirable but indispensable, if 
this country is to remain a country with 
justice under law. 


The problem of enacting workable rules 
of practice and procedure for the federal 
courts has always been a major one. At the 
1956 term of the Supreme Court, following 
the discharge of the original Advisory Com- 
mittee, it was suggested that the Court em- 
ploy the facilities of the Judicial Confer- 
ence of the United States in aid of the 
court’s rule making function. The confer- 
ence has or undoubtedly will recommend 
to Congress the adoption of a revision in 
rule making procedure so that the facilities 
of the conference may be used. Bills have 
already been introduced in both houses of 
Congress to authorize the Judicial Confer- 
ence to assist in the formulation of rules 
for the federal courts. The ultimate decis- 
ion on what rules or amendments are to 
be certified to Congress shall be retained 
in the Supreme Court. The conference will 
serve in an adjunct capacity by carrying on 
continuous studies in the field and by mak- 
ing recommendations to the court thereon. 
The proposal so to use the Judicial Con- 
ference has the approval of Chief Justice 
Warren. 
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Assuming that the Judicial Conference 
will be composed of members of both the 
courts of appeals and the district courts of 
each district, that the conference will be 
properly staffed by professional investiga- 
tors, reporters, stenographers and clerks, 
and that the conference will be assisted by 
committees composed of capable, experi- 
enced and interested members of the legal 
profession appointed from each circuit, the 
conference should, without question, afford 
an excellent open forum for full discussion 
of all proposals and amendments and ren- 
der valuable assistance to the Supreme 
Court in formulating rules. 

The court will thus have the benefit of 
worthwhile views on all controversial ques- 
tions relating to practice and procedure. 
It may then approve, disapprove or modify 
any proposed changes recommended by the 
conference with the full knowledge that 
the suggestions have received the careful 
consideration of men well qualified to pass 
on the matter. 

The success of the conference will, of 
course, depend largely on the caliber of 
the men appointed to the committee and 
the manner in which they are appointed. 
Care should be taken to avoid the errors 
committed in the appointment of the orig 
inal Advisory Committee of 1935. That 1s 
to say, the members of the committees in 
each circuit should be appointed for limit- 
ed terms and their terms should be stag- 
gered. There should also be a fixed age 
limit. What that age limit should be is a 
matter of opinion on which people will 
differ. The committees should be small. 
Under no conditions should they exceed 
nine, and preferably seven or five. Small 
committees are prone to function more ex- 
peditiously. Such committees may meet to- 
gether at luncheon or at dinner, or in the 
evening or, if necessary on Saturdays or 
Sundays. Larger committees cannot be as- 
sembled so easily. The chairman of each 
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committee should be a man of experience, 
force and energy. No committee should 


‘have more than one law professor and pref- 


erably he should be a practicing attorney, 
and no committee should have more than 
two so-called office lawyers. All other mem- 
bers of each committee should be active 
practitioners at the bar. 

At a panel discussion conducted last No- 
vember in Louisville by the Section of Ju- 
dicial Administration of the American Bar 
Association relating to the use of the Ju- 
dicial Conference as an Advisory Commit- 
tee to the Supreme Court, Mr. Justice 
Clark stated: “The rules of the court are 
the most important tools of the court-room 
lawyer.” The trial lawyer expects and has 
a right to expect, that these tools will be 
the best that human ingenuity can fashion. 
To have good tools he must have good 
rules. Good rules can be fashioned only by 
the experience of capable and honest law- 
yers who are confronted daily with ques- 
tions of practice and procedure. Good rules 
cannot be fashioned by those who look 
down from ivory towers on what they dis- 
dainfully and ignorantly call a battle of 
wits. 

Mr. Justice Jackson answered such loose 
talk and muddled thinking when he stated 
in the case of Hickman v. Taylor, 329 U. S. 
497, 


“A common law trial is and always 
should be an adversary proceeding. Dis- 
covery was hardly intended to enable a 
learned profession to perform its func- 
tions either without wits or on wits bor- 
rowed from the adversary.” (Italics sup- 


plied.) 


It is necessary, therefore, that there be an 
adversary body to assist the court in this 
all important and arduous task of formu- 
lating fair and helpful rules. The Judicial 
Conterence, with suitable changes, seems 
well qualified for this assignment. 


Comment 


Josh H. Groce* 
San Antonio, Texas 


Kenneth Hawkins’ statement has given 
such a splendid background that I feel that 
little need be added, and I join wholeheart- 
edly in practically everything said by him. 


*Of the firm of Eskridge, Groce & Hebdon. 


It is of extreme importance that active, 
practicing trial lawyers be sufficiently rep- 
resented in any body that is dealing with 
the Federal Rules of Civil Procedure and 
proposed amendments thereto. As has been 
pointed out by Mr. Hawkins, the absence 
of the every i court room lawyer from 
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the Advisory Committee at the time the 
last amendments were proposed in Decem- 
ber of 1955, was, I feel, very largely respon- 
sible for the many recommended changes 
in the rules, practically all of which I op- 
posed. (See my comments on this subject 
appearing in XXIII Insurance Counsel 
Journal, 7) 

At that time the Advisory Committee 
was composed of 2 United States Court of 
Appeals judges, both of whom were former 
law professors, 1 United States District 
Judge, 3 present law professors, 1 retired 
law professor, 4 lawyers, the average of 
whose ages was 7914, 1 lawyer with a “B” 
rating in Martindale, and 1 man who 
could not be located in Martindale at all, 
since apparently he was not a practicing 
lawyer. 

It can therefore be seen that the former 
Advisory Committee was much too heavily 
weighted down with law professors. Appar- 
ently the Judicial Conference will be more 
heavily weighted down with appeals court 
judges. Therefore, everything possible 
should be done to have active, practicing 
trial lawyers named in some way to assist 
the Judicial Conference. 

There are many committees apparently 
now functioning in connection with this 
matter. The American Bar Association has 
a Rules and Procedure Committee, and in 
addition thereto it has a “Special Commit- 
tee on Uniform Evidence Rules for the 
Federal Courts.”” This Association, as well 
as the Federation of Insurance Counsel and 
the National Association of Railroad Trial 
Counsel, likewise have special committees 
on the Federal Rules of Civil Procedure, 
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which committees are in a large measure 
interlocking, and we feel that the member- 
ship of each of these committees will be 
willing to work with the Judicial Confer- 
ence, but the difficulty lies, it would seem, 
in getting the opportunity to do this work, 
since of course no lawyer feels that he 
should volunteer his services to any of the 
judges who are actually members of the 
Judicial Conference. 

In this connection, in 20 Federal Rules 
Decisions, 429, appears an article on “Uni- 
form Rules of Evidence for the Federal 
Courts” by Professor Charles Joiner of the 
University of Michigan Lawschool. Prof. 
Joiner advocated to the Judicial Confer- 
ence for the Sixth Circuit the adoption of 
the Uniform Code of Evidence in federal 
courts last year, and a resolution was adop- 
ted by such conference that the Uniform 
Code of Evidence be adopted. I am inform- 
ed that the Third Circuit Judicial Confer- 
ence has likewise recommended the adop- 
tion. 

It is my belief that the Uniform Code of 
Evidence should be very carefully analyzed 
and, if necessary, a brief prepared for the 
Judicial Conference by lawyers with active 
trial experience, to ascertain whether or 
not the provisions of the Uniform Code of 
Evidence would in reality be beneficial. It 
is a very easy thing to pass resolutions and 
to vote “yes” or “no”, but the Committee 
on Federal Rules of Civil Procedure of this 
Association is making a study of this par- 
ticular subject at this time and the chair- 
man would welcome any intelligent com- 
ments on this proposal from the member- 


ship. 
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Commercial Airlines and The Unwanted 
Passenger* 


Joun H. Mupp** 
Baltimore, Md. 


HE last decade has seen ever-increasing 

commercial air transportation and, 
with it, many problems. One of these is the 
passenger-carrier relationship and the ob- 
ligation of each to the other. The purpose 
of this note is to comment on only one as- 
pect of this relationship—the legal rights of 
a commercial airline in ejecting or refus- 
ing further passage to a misbehaving or 
otherwise unwanted passenger. 

The importance of the right of a com- 
mercial airline to determine the desirabil- 
ity of passengers for air travel is readily ap- 
parent when one considers the adverse ef- 
fect of misbehaving, sick or otherwise un- 
desirable passenger may have on the safety 
of the flight, but the nature and extent 
of the right. are somewhat more elusive. 
However, just as the rights of the maritime, 
railroad, and urban transit carriers to con- 
trol their passengers have become cement- 
ed by stare decisis, it appears inevitable 
that our courts will be called upon to fully 
develop the rules of the game as they ap- 
ply to the flying passenger and his com- 
mercial host. Indeed, pending and recently 
consummated litigation indicates that the 
“rules” may develop as fast as has the in- 
dustry to which they are applicable. The 
importance of the problem was colorfully 
stated by the following United Press re- 
lease of March 3, 1957: 


“The Civil Aeronautics Board and a 
New York State Court are pondering the 
case of five angry_________________ politicians 
who were booted off an airliner last sum- 
mer. Airline officials told the United 
Press the Court’s decision may affect the 
right of an airline captain to refuse to 
carry passengers whose conduct he re- 
gards as potentially dangerous to his 
plane’s safety or obnoxious to other pas- 
aes... A. . airline official 
said “ . . . We consider this case vitally 
important to the entire industry.” ...A 
spokesman for the Airline Pilots Associa- 
tion said the Union is watching the case 
with interest. He said that such alleged 


*Prepared for the Committee on Aviation In- 
surance, 


**Of the firm of Semmes, Bowen & Semmes. 


incidents have become prevalent, and 
that the A. L. P. A. has been advised of 
cases where as many as a dozen passen- 
gers had to be removed from airlines . .” 


Although the number of suits actually 
brought and fully litigated by ejected pas- 
sengers has been few, and appellate de- 
cisions still less in number, the pattern of 
litigation has begun and storm warnings 
are up. If a recent case litigated in Balti- 
more (Jacobson v. Eastern Air Lines, Civil 
No. 8278, D.Md., 1956) is at all typical, the 
plaintiff will allege that he was forcibly 
ejected from the defendant’s plane without 
justification, suffered shock, humiliation, 
mental anguish, and physical injury or ner- 
vous disorder, and that the defendant air- 
line, through its captain or co-pilot, was 
guilty of assault, false arrest or imprison- 
ment, trespass upon the person, and malic- 
ious prosecution. As an added allegation, 
it is to be expected that the plaintiff will 
assert that he was traveling to the most im- 
portant business appointment of his career 
and, by reason of the airline’s wrong-doing, 
the transaction fell through and he there- 
fore suffered great financial loss. The rea- 
sons for the passenger’s ejectment, necessar- 
ily to be made on the ground rather than 
in the air, may be many and varied. Intox- 
ication or rowdyism, refusal to comply 
with safety rules such as fastening of safe- 
ty belts or staying in one’s seat at designat- 
ed times, and belligerency, illness or emo- 
tional instability of the passenger are 
among some that have actually been the 
basis for ejectment, or are realistic possi- 
bilities that promptly come to mind. In de- 
termining under what conditions the air- 
lines may refuse to transport or eject fare- 
paying passengers without liability, the ab- 
solute authority of the captain of a sea- 
going vessel or the somewhat more limited 
authority of the land carrier suggest them- 
selves as a framework of reference. How- 
ever, the special characteristics of commer- 
cial air travel involving millions of public 
travelers and billions of passenger miles 
annually* would seem to indicate that a 


*Report of Committee on Aviation Insurance 
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fresh and unfettered judicial appraisal can 
be anticipated, and the intent here is to 
explore and suggest the possible results of 
that appraisal. 


Law Applicable To Common Carrier In 
General 


Although it is recognized that defining 
the rights and liabilities of airlines in pas- 
senger ejection cases is substantially more 
than “putting new wines in old bottles”,’ 
certain general principles of carrier law 
are pertinent. Inherent in the contractual 
obligation of the common carrier to pro- 
vide its passengers with a reasonably safe, 
peaceful and expeditious journey is the 
right of the carrier to take all reasonable 
measures to fulfill this duty. See, e.g., New 
York, L. E. & W.R. Co. v. Winter's Adm., 
143 U. S. 60 (1892); Michie Carriers § 
2969 (1915 ed.) Indeed, the common car- 
rieer is required to protect its passengers 
from interference with the peaceful com- 
pletion of their journey, and is therefore 
vested with not only the right, but the obli- 
gation and duty, to remove or refuse fur- 
ther passage to one whose conduct is such 
that it interferes with, annoys or jeopard- 
izes the safety of other passengers. Matthews 
v. Southern Ry. Sys., 157 F. 2d 609 (D.C. 
Cir., 1946). 

Illustrative of this principle is Dennis v. 
Baltimore Transit Co., 189 Md. 610, 56 A. 
2d 813 (1947), where the ejected passenger 
claimed false arrest and malicious prosecu- 
tion by the carrier. The court observed at 
page 615: 


... A common carrier has the right 
to exclude from any of its cars a passen- 
ger who is offensive or annoying to other 
passengers, or whose condition or con- 
duct is such as to reasonably warrant the 
anticipation of annoyance or disturb- 
ance. An objectionable person may be 
one who disturbs other passengers by un- 
seemly or insulting language, or one who 
is unruly or boisterous and interferes 
with the carrier’s business. If a passen- 
ger’s condition or conduct is liable to 
cause danger or serious annoyance to 
other passengers, it is not only the right 
but the duty of the carrier to eject him, 
even though he has paid his fare. More- 
over, when the misconduct of a passen- 
ger is such as to warrant his ejection, the 
conductor may call a police officer to 


*Casteel, Adms. v. American Airways, 261 Ky. 
818, 88 S.W. 2d 976 (1935). 
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eject him and the officer may use neces- 

sary force to eject.” (Citations omitted.) 
Thus in Livingston v. Seaboard Air Line 
Ry. Co., 106 F. Supp. 886 (E.D. S.C., 1952) 
it was held that the removal of a sick pas- 
senger did not render the carrier liable, in- 
asmuch as it was the carrier’s duty “if prac- 
ticable, to remove him and put him into 
proper custody.” Similarly, ejection of a 
grossly insulting and vulgar passenger has 
been done with impunity, Frank v. Monon- 
gahela Valley Traction Co., 75 W. Va. 364, 
83 S.E. 1009 (1914), as also with a passen- 
ger who violated the regulations of the car- 
rier. Texas & P. Ry. Co. v. Diefenbach, 167 
Fed. 39 (5th Cir., 1909). Numerous other 
examples could be cited illustrating the va- 
rious factual situations under which a car- 
rier has been deemed within its rights in 
ejecting passengers,’ but a detailed discus- 
sion of these cases, even if space permitted, 
would serve little purpose except to sup- 
port what already has been stated. 


Civil Aeronautics Board Tariff Regulations 
And Their Effect 


The paying passenger of a commercial 
airline normally purchases his ticket “sub- 
ject to tariff regulations”.* The Civil Aero- 
nautics Act of 1938, as amended, provides 
that “every air carrier . . . shall file with 
the Board . . . tariffs showing all rates, 
fares and charges for air transportation and 

. all classifications, rules, regulations, 
practices and services in connection with 
such air transportation.” The tariff regu- 
lations, of course, cover many aspects of 
commercial air transportation, but for pres- 
ent purposes they can be considered in gen- 
eral as an attempted limitation of liabil- 
ity for such things as loss of baggage, delay 
or cancellation of flight schedules, substi- 
tution of alternate aircraft, and other sim- 
ilar matters. Insofar as the specific prob- 
lem is concerned, a typical tariff in use by 
several of the major airlines contains the 
following language: 

“14 Refusal To Transport. 


(A) General. Each participating carrier 
reserves the right to refuse to trans- 
port, or to remove at any point, 
any passenger— 


*See e.g., Paddock v. Atchison, T. & S. F. R. Co., 


37 Fed. 841 (W.D., Mo., 1889); Wilhelm v. Park- 
ersburg Ry. Co., 74 W. Va. 678, 82 S.E. 1082 (1914), 
10 Am. Jur. §1536. 

‘Trammell v. Eastern Air Lines, 136 F. Supp. 75 
(W.D., S.C., 1955) . 
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(1) Government Request or Regula- 
tions— 
whenever such action is necessary 
to comply with any governmental 
regulation, or to comply with any 
governmental request for emerg- 
ency transportation in connection 
with the national defense or ad- 
visable by reason of weather or 
other conditions beyond its con- 
trol. 

(2) Passengers’ Condition — whose sta- 
tus, age or mental or physical con- 
dition is such, in the opinion of the 
carrier, as to— 

(a) render him incapable of caring for 

himself without assistance; unless— 
(i) he is accompanied by an attend- 
ant who will be responsible for car- 
ing for him enroute, and (ii) with 
the care of such attendant, he will 
not require unreasonable attention 
or assistance from employees of the 
carrier; 

(b) make such refusal or removel neces- 
sary to the reasonable safety or com- 
fort of other passengers; or 

(c) involve any unusual hazard or risk 
to himself or to other persons (in- 
cluding, in cases of pregnant passen- 
gers, unborn children) or to prop- 
city.” 


As a general rule, it can be stated that 
tariffs filed with the C.A.B. are deemed 
reasonable and valid unless and until that 
agency rejects them’ although in practice 
the validity of the various tariff regulations 
is being tested continually. It was held in 
Wittenberg v. Eastern Airlines, Inc., 126 F. 
Supp. 459 (E.D. S.C. 1954), that a tariff 
regulation which provided that the air car- 
rier is not liable for failure to operate ac- 
cording to schedule was a complete bar to 
a passenger’s action for failure of the air 
carrier to provide connections and that the 
passenger “is entitled only to refund of the 
unused portion of the ticket.” And in Lich- 
ten v. Eastern Air Lines, Inc., 189 F. 2d 939 
(2 Cir., 1951), it was held that where tariff 
rules of the defendant air carrier provided 
that it should not be liable for loss of jew- 
elry, and the tariff rules had been filed 
with the Civil Aeronautics Board and were 
therefore deemed to have been approved 


“Local and Joint Passenger Rules Tariff No. 
PR-3, C.A.B. No. 27. 

‘Lichten v. Eastern Airlines, Inc. 189 F. 2d 939 
(2 Cir, 1951); C.A.B. v. Modern Air Transpor- 
tation, Inc., 179 F. 2d 622 (2 Cir., 1950). 
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by it, they formed a part of the contract 
between the parties and the plaintiff was 
not entitled to recover. Similarly, where 
the airline ticket had printed on its face 
that it was “sold subject to tariff regula- 
tions”, the passenger was charged with no- 
tice thereof so as to make the tariff regula- 
tions binding upon the passenger. Jones v. 
Northwest Airlines, Inc., 22 Wash. 2d 863, 
157 P. 2d 728 (1945). Tariff regulations 
providing that written notice of claim of 
personal injury must be presented to the 
carrier within thirty days after occurrence 
of the injury have been upheld, Wilhelmy 
v. Northwest Airlines, 86 F. Supp. 565 
(W. D. Wash. 1949), although the C.A.B. 
has since held that all such limitations of 
time for claims shall be deemed invalid in 
the future.” A tariff providing for no lia- 
bility because of the cancellation of a flight 
schedule due to weather conditions was up- 
held in Mack v. Eastern Airlines, Inc., 87 
F. Supp. 113 (D. Mass. 1949), where the 
court observed at page 115 that “inasmuch 
as the Rules 11, 14 and 15 of the Rules 
Tariff were incorporated in the contract 
between the plaintiff and the defendant, 
there can be no question that the plaintiff 
is bound by the conditions specified there- 
-" 

Concerning the particular tariff in ques- 
tion, and the right of an airline to eject 
or refuse further passage, the following ob- 
servation by Fixel, Law of Aviation, § 193 
(2nd Ed., 1945) is pertinent: 


“Where an airline reserves the right to 
eject or remove a passenger, and the pas- 
senger accepts the ticket with such an 
agreement, it is legal and binding. How- 
ever, the carrier is responsible for hu- 
mane and considerate treatment in rela- 
tion to the manner and place of eject- 
ment and refund of proportionate 
share.” 


However, no reported case has _ been 
found where the issue of the validity of 
the specific or a similar tariff has been 


Herman v. Northwest Airlines, Inc. 222 F. 2d 
$26, 328 (2 Cir., 1955), cert. denied, 350 U. S. 843. 

*The strict enforcement of tariff regulations is 
vividly demonstrated in S. Toepfer, Inc. v. Braniff 
Airways, Inc., 135 F. Supp. 671 (W. D. Okla., 1955) 
which upheld a $100 baggage loss limitation against 
a $93,000 jewelry loss in granting a summary judg- 
ment for the defendant and in Wadel v. American 
Airlines, Inc., 269 S.W. 2d 855 (Tex. Civ. App. 
1954) where the same result was reached on a 
claim for a lost mink coat, pearl necklace, and 
other personal effects having a $16,000 value. 
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raised or ruled upon. Inasmuch as the tar- 
iff permits the airline to eject or refuse to 
further transport where the condition of 
the passenger makes such removal neces- 
sary for the safety of other passengers “in 
the opinion of the carrier”, it is suggested 
that upon a showing of such an opinion 
made in good faith, the plaintiff should be 
barred from recovery. In the Baltimore lit- 
igation referred to earlier, this contention 
was rejected, however, on the theory that 
the highly controversial nature of the evi- 
dence should be resolved by the jury in 
determining the reasonableness of the cap- 
tain’s opinion and the foundation for it. 


Safety Of The Flight 

In no field of transportation is the basis 
for the obligation of safe transport by the 
carrier more apparent than in the field of 
commercial aviation. Safety of the flight is 
the keynote, and with it the attendant 
duty of the carrier to use the highest de- 
gree of care and diligence towards its pas- 
sengers, both in transporting and enabling 
them to alight safely.” This principle was 
recently expressed in Wilson v. Capital Air- 
lines, 240 F. 2d 492 (4 Cir., 1957) where 
the court, although holding that mere in- 
jury on a plane raised no presumption of 
negligence, observed that “Defendant was 
a common carrier, and was bound to exer- 
cise the highest degree of care and fore- 
sight for its passengers’ safety.” 

The following succinctly points up the 
heavy burden placed on commercial air 
carriers, while at the same time inferen- 
tially recognizing the dire results that may 
be wrought by human or mechanical fail- 
ure: 

“In accordance with the rule applying 
generally to common carriers of passen- 
gers for hire, it is the duty of a common 
carrier by aircraft to exercise with re- 
spect to passengers the highest degree of 
care consistent with the practical opera- 
tion of the plane. It must use such de- 
gree of care not only with respect to the 
operation of the plane, but also with 
respect to its equipment, its mainten- 
ance, and the adjustment of all its 
parts.” 

The responsibility for the safe operation 
of the flight is placed directly on the pilot 
in command.” However, responsibility usu- 


Stewart v. Laughman, 3 CCH Aviation Cases 
17,637 (Pa. Ct. Comm. Pleas, 1951). 

" 6 Am. Jur. (Aviation) §51. 

"Rich v. Standard Air Service, 325 Mass. 99, 89 
N.E. 2d 213 (1949). 
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ally is a forerunner of authority, and it 
would seem obvious that the great respon- 
sibility of the pilot or captain for the 
safety of his ship and passengers should 
be accompanied by almost unlimited au- 
thority to make such decisions that fur- 
ther the safety of the flight. The fore- 
going is consistent with the certain sec- 
tions of the Civil Air Regulations” which 
directly charge the captain of the plane 
with responsibility for the safety of the 
flight and grant him the authority to 
make such decisions as he considers neces- 
sary therefor. These sections are: 


40.351-C—“Responsibility of Pilot in 
Command. The pilot in command 
shall during flight time be in command 
of the airplane and crew and shall be 
responsible for the safety of the passen- 
gers, crew members, cargo and_air- 
plane.” 

40.360—“Emergency decisions; pilot 
in command . . . In emergency situa- 
tions which require immediate decis- 
ions and action, the pilot in command 
may follow any course of action which 
he considers necessary under the cir- 
cumstances. In such instances the pilot 
in command, to the extent required in 
the interest of safety, may deviate from 
prescribed operations, procedures and 
methods, weather minimums, and the 
regulations of this sub-chapter . . .” 


Obviously, such authority does not en- 
title the pilot or captain to emerge as Cap- 
tain Bligh of the Bounty, and heedlessly 
disregard the contractual rights of the 
passengers without good reason or justi- 
fication. A pointed lesson can be learned 
from Delta Aircraft Corp. v. Porter.” 
There the plaintiff, a paying passenger, 
temporarily left the plane at an intermed- 
iate point in his journey at the suggestion 
of the stewardess and, while waiting on 
the ground to re-board the same plane, 
his personal effects were removed from 
the plane without his knowledge, and he 
was told by the defendant that he would 
not be allowed to re-board. Upon his re- 
fusal to give up his seat on the plane, he 
was told that he was being forced off the 
plane and would not be allowed to re- 
board the same to continue to his desti- 
nation. Judgment was rendered for the 


“Part 40, Scheduled Interstate Air Carrier Cer- 
tification and Operation Rules, 20 F.R. 10131 
(1955), 1 CCH Aviation L. Rep. 4137-8. 

“70 Ga. App. 152, 27 S.E. 2d 758 (1948). 
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plaintiff, and the defendant airline ap- 
pealed the refusal of the trial court to sus- 
tain its demurrer. In affirming the trial 
court, the Court of Appeals of Georgia 
held that actual and punitive damages 
were properly recoverable, inasmuch as 
actual force was not necessary to consti- 
tute ejection or expulsion of the passenger, 
and observed at page 761: 


“This was an action against a common 
carrier for a violation of a public duty, 
the gist of the action being the ejection 
of the plaintiff from the plane and the 
refusal of the defendant to allow the 
plaintiff to continue on his journey on 
the plane in accordance with his contract 
of passage, and the duty of the carrier 
to safely transport him to his destina- 
tion. In such cases punitive as well as 
actual damages are recoverable where 
there are aggravating circumstances in 
the act or in the intention.” 


However, where the ejection or refusal 
to transport is made necessary for the safe- 
ty of the flight, even though the situation 
arose because of the admitted negligence 
of the airline, protection against punitive 
damages has been afforded, at least in the 
appellate courts. In National Airlines, Inc. 
v. Allsopp,” the plaintiff purchased a 
ticket from Tampa, Florida to New York 
but was denied space on the plane because 
of an oversale of tickets. The defendant re- 
quested the passenger to accept cancella- 
tion of his reservation and ticket, and of- 
fered him alternate transportation on a 
plane departing only a short time after the 
departure of his flight. The plaintiff re- 
fused this offer, and boarded the plane, but 
was taken off by the defendant with the aid 
of a deputy sheriff. Suit was thereafter in- 
stituted for actual and punitive damages. 
Despite the airline’s plea that the plaintiff's 
seat previously, but innocently, had been 
sold to the holder of an air travel card, that 
permitting the plaintiff on the flight would 
have overloaded the plane and violated 
safety regulations, and that prompt alter- 
nate reservations were offered, the jury re- 
turned a $5,000 verdict, even though actual 
expenses, including the ticket price, 
amounted to less than $100.00. On appeal, 
it was held that the verdict should have 
been directed against the plaintiff on his 
claim for exemplary and punitive dam- 
ages, but that the verdict should have been 
directed for him for his actual damages 


“182 F. 2d 483 (5 Cir., 1950). 
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for breach of the contract of carriage. The 
court commented that, although the fail- 
ure of the airline to transport the plaintiff 
was the result of numerous errors in its 
clerical procedure, such did not give rise 
to punitive damages and, in fact, “the em- 
barrassment, humiliation, etc., of which the 
plaintiff complains, was a web of his own 
weaving brought about by his having un- 
dertaken to ride the plane at all events”. 

A most significant case is Casteel, Adm. 
v. American Airways, Inc.," which held that 
where a passenger becomes so sick in flight 
that not only his life and health are endan- 
gered, but the convenience, comfort and 
health of other passengers are in peril, the 
carrier has the right and duty to remove 
such passenger from the plane. Here the 
defendant airline had sold a ticket to a 
man and his wife, knowing that the man 
was ill, but assured that he could safely 
make the trip. After some distance he was 
found to be suffering from the effects of 
air travel, and was examined at the next 
stop by a physician, who pronounced him 
unable to continue. The airline, over the 
passengers’ objections, refused to transport 
the passengers further, and they thereupon 
finished the trip by train. The man died 
approximately one week thereafter. In 
holding that the ejectment was not action- 
able, as a matter of law, the court reasoned 
that, even though a person shall have been 
accepted for transportation in the belief 
that he was able to make the flight without 
danger, the airline had the obligation to 
remove such passenger if his condition 
changed enroute to the extent that his 
health and life or the comfort and health 
of other passengers were imperiled. The 
court pointed out the duty of the carrier to 
use considerate treatment under the cir- 
cumstances in ejection cases, but clearly 
recognized the distinction between air tra- 
vel and other types of public transporta- 
tion and the desirability of the right of al- 
most unrestricted decision for the former 
when it stated: 


‘,.. The inherent nature of the facil- 
ities of an airplane cannot be disregard- 
ed... The nature of the method of trans- 
portation imposes different and distinct 
duties pertaining to the safety and com- 
fort of those served. 


... The right to reject or eject pas- 
sengers from an airplane must be sustain- 


961 Ky. 8118, 88 S.W. 2d 976 (1935). 
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ed not only upon grounds deemed jus- 
tifiable where older methods of carriage 
are used but other reasonable grounds as 
well’.”" 


Recent affirmance of the above principle 
is found in Trammell v. Eastern Air 
Lines.” In that case the plaintiff failed to 
reconfirm his reservation on a flight and 
his seat was sold to another passenger. Af- 
ter refusing reservations on an alternate 
flight or a ticket refund, he brought suit 
for special damages allegedly sustained as 
a result of not being able to consummate 
certain profitable business transactions at 
his destination. In granting the defendant's 
motion for summary judgment the court 
held that the applicable tariff, which per- 
mitted the airline to cancel reservations un- 
less reconfirmed six hours prior to flight 
time, established the legal rights and obli- 
gations of the parties, irrespective of ac- 
tual knowledge. The direct relationship 
between the tariffs and flight safety was 
commented on by the court when it said: 


“In the interest of safety to the flying 
public, the Rules and Regulations of the 
Civil Aeronautics Board do not permit 
a plane to be overloaded or an airline 
to sell standing room. On the flight in 
question, a crew of five and sixty passen- 
gers were the load limit. Had plaintiff 
been permitted to board flight No. 
714W, defendant would have been guilty 
of an infraction of these Rules and 
would have endangered the life and safe- 
ty of its other passengers.” 


Inasmuch as no case involving a suit for 
damages by an airline passenger who was 
ejected or refused further passage for mis- 
behavior alone has been reported or else- 
where tried to the writer’s knowledge, ref- 
erence to Jacobson v. Eastern Air Lines, 
Inc.” may be helpful. Here the plaintiff 
was refused further passage after the cap- 
tain discovered that he had left his seat 
during flight in disregard of the “fasten 
seat belts” sign. There was a decided con- 
flict of testimony by the parties and wit- 
nesses as to the ape of the plaintiff's 
conduct during flight and the alleged for- 
cible ejection by the defendant and law en- 
forcement officers at the next landing. The 
captain stated without material contradic- 
tion that because of the plaintiff's actions 


"Id. at 980, 981. 
*136 F. Supp. 75 (W.D., S.C., 1955). 
“Id. at 80. 

*Civil No. 8278 (D. Md., 1956). 
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and conduct it was his judgment at the 
time that the continued passage of the 
plaintiff would have jeopardized the safety 
of the flight. Although resulting in a ver- 
dict for the defendant, the trial judge de- 
nied defendant's directed verdict motion 
because of highly disputed issues of fact 
and submitted the case to the jury for de- 
termination as to reasonableness of the de- 
fendant’s actions. A motion for new trial 
was denied, and no appeal was taken by 
the plaintiff. It is still strongly felt, how- 
ever, that error was committed in allowing 
the jury to second-guess the promptly re- 
— decision of the captain on whom 
the grave responsibility for the safety of 
the flight rested. 


Conclusion 


Because of the inherent risks of air trav- 
el, which a skilled industry is striving 
mightily to overcome by improved flying 
techniques and equipment, intensive train- 
ing of personnel, and the expenditure of 
large funds for research and development, 
it is necessary that the authority of com- 
mercial airlines to control their cargoes 
and passengers be broad and extensive, and 
that the right of the airlines to eject or re- 
fuse further passage be sustained not only 
on the legal principles applicable to car- 
riers in general, but on the other grounds 
peculiarly applicable to air travel. Com- 
mercial airlines are engaged in the busi- 
ness of transporting rather than ejecting 
passengers, and it can reasonably be as- 
sumed that a passenger is ejected or refused 
transportation only where necessary for the 
safety of the flight and the welfare of other 
passengers. Aircraft operation requires fast 
and decisive action, and because the speed 
of commercial air transportation is a ma- 
jor reason for its existence it would seem 
contrary to the best interests of the public 
to ve on that industry the burden of 
providing safe and fast transportation while 
at the same time subjecting the decisions 
made toward that end to possible contra- 
diction by the protracted opinion of a jury 
not faced with the responsibility for the 
aircraft and its passengers. 

Necessity dictates that the courts sanc- 
tion a broad discretion on the part of the 
airlines in the control and carriage of their 
passengers, and that their judgment if ex- 
ercised in good faith be accepted as com- 
plete justification for the ejectment or re- 
fusal to transport any passenger. 
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Justice Is A Sometime Thing 


Har.ey J. McNEAL* 


ANIEL WEBSTER has been credit- 
D ed with saying, “Justice is the most 
important interest of men on earth.” 

Before considering the subject of this 
paper and its relation to law, it is thought 
some brief comments considering the de- 
velopment of the common law are neces- 
sary. 

In the beginning stages, the common law 
was extended by individuals who judged 
cases When they were not otherwise em- 
ployed. Thus, the common law should be 
considered as dealing out justice on a part- 
time basis in its early development. Le- 
gends were written into the common law. 
Gods were created and worshipped, togeth- 
er with establishing a vast number of sym- 
bols in the writing of the early common 
law. 

Strangely enough, however, the common 
law was first conceived by French and Ital- 
ians who spoke Latin and French. These 
men were concerned at the time with mak- 
ing the law of France and England, and to 
some extent the law of Italy. Then, as the 
law developed, England took an active part 
in the formulation of the common law. 

However, after the Norman Conquest, 
we find the common law being formed out 
of administrative practices. The works of 
Edward Coke became known and _ recog- 
nized as outstanding in the common law 
field. 

The most important characteristic of the 
common law is that it was flexible enough 
to meet various problems; so that by rea- 
son of its flexibility, it developed as the 
fundamental law of the United States and 
England. 

In the early days of development, the 
common law was administered upon the 
basis of down to earth justice. The king 
asked only what was due from his subjects 
and aided them in their complaints against 
one another. Enforcement of the law (jus- 
tice) was established by written records or 
the experiences of the witnesses in similar 
situations. Thereafter, in about the four- 
teenth and fifteenth centuries the common 
law was administered as a result of rulings 
of past experiences. The courts gradually 
swept away the feudal notions and rituals 





*Of the firm of McNeal & Schick; state editor 
for Ohio. 


of ancient custom in the years of rational- 
ization and modernization. In these pe- 
riods we find the names of Coke, Mans- 
field, Thurlow, Blackstone, Spelman, Ben- 
tham, Romilly, Blackburn, Jessel and Fry 
exerting influences upon the expansion of 
the common law. 

‘Throughout these years, there was a con- 
stant struggle between the principles of 
justice and conscience (equity) . Legal phi- 
losophers wrote volumes on the natural 
law and the positive law, but throughout 
we find more and more. the leaning toward 
the combining of justice with equity in the 
administration of legal processes. In fact, 
Story’s Commentaries on Equity Jurispru- 
dence caused most reformers of the law in 
the nineteenth century to look for a uni- 
fied procedure in equity rather than to 
the common law. 

As we know, codes of civil procedure 
have not eliminated the distinction be- 
tween law and equity. Trusts still exist and 
there is a difference between a contract 
and a legal transfer. But—the elimination 
of the principles of equity would render 
the law inadequate. Relief in equity far 
outweighs relief at law. Therefore, in the 
interests of a “better” justice for all, it is 
vitally necessary that the supposed differ- 
ences between law and equity be removed 
to produce a unified and harmonious sys- 
tem of law and equity. It is to this goal 
that legal philosophers of the sociological 
ethical theory are working. In proceeding 
toward this ultimate goal, consideration 
must be given to the “treatment” accorded 
justice in the law by the various judges 
and society as a whole. 

At the outset it should be made clear 
that the purpose of this paper is to stimu- 
late thinking concerning the subject in re- 
lation to jurisprudence. It is intended that 
questions be stimulated in the mind of the 
reader rather than to reach definite con- 
clusions pertaining to the subject as given. 

As defined, justice is the principle or 
practice of just dealing; rectitude, integ- 
rity; uprightness; equitableness; and fair- 
ness all combined to render to everyone his 
just treatment whether it be reward or 
punishment. From such a definition flows 
the phrase “Juris praecepta sunt haec, ho- 
nestevivere, alterum non laedere, suum 
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cuique tribuere’—‘“The precepts of law are 
these: to live honestly, to injure no one, 
and to give every man his due.” 

A French jurist has used an expression 
relative to justice as the “seeing to it that 
neither equal persons have unequal things, 
nor unequal persons things equal.” Kealey 
v. Faulkner, 7 O.N.P. (N.S.) 55, 18 O. D. 
498. 

Having given way to definition, one im- 
mediately encounters exceptions to the def- 
inition. One exception coming to mind is 
the rule that while a foreign law may be 
the ‘“‘proper law”, it will not be enforced 
in a sovereign state, if such law contra- 
venes the express statutory law of the state 
or established policy, or (what seems to 
be of paramount importance) is injurious 
to the interests of the state or its people. 
Now, the question is posed—is this justice 
or injustice according to definition? Does 
this sort of application of a “rule” mete 
out exact justice to all, or is it, in fact, pro- 
tection of a preferred group because the 
group exerts the greater pressure? 

Then, what happens to the time worn 
holding that the citizens of each state are 
entitled to all the privileges and immuni- 
ties of the citizens of the several states? 
Does such a holding refer to a so-called 
fundamental right which is lost in the bat- 
tle for special privilege? 

Of what stuff, then, is “justice” as ap- 
plied to the general and the particular 
needs and desires of the people? 

The case of Hemtington v. Attrill, 146 
U. S. 657, 666 and 673, seems to merit at- 
tention at this point. The court, among 
other holdings and comments which are 
interesting, said: ‘““The question whether a 
statute of one State, which in some aspects 
may be called penal, is a penal law in the 
international sense, so that it cannot be 
enforced in the courts of another state, de- 
pends upon the question whether its pur- 
pose is to punish an offense against the 
Public Justice of the State, or to afford a 
private remedy to a person injured by the 
wrongful act”. The court held that, in the 
first case, the law has no extraterritorial ef- 
fect, being penal, while in the second case, 
being remedial, it may be given extraterri- 
torial operation. 

Sentiment seems to point to requiring 
people to be governed by the laws under 
which acts are done as long as enforcement 
does not work injustice or affect the inter- 
ests of the state. But, is it justice to hold a 
wrongdoer liable for double damages and 
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to state such a finding is not punishment? 
Is it “equal” justice to the wrongdoer and 
the injured party? It would seem that un- 
der the ruling of Hemtington v. Attrill, su- 
pra, the forum in dealing out “justice” by 
enforcing a foreign law finds itself giving 
the injured party more than “justice” re- 
quires, while punishing the debtor. Of 
course, the injured party can enforce such 
a result because the injured party’s state 
law permits it, but by what “right” does 
he proceed when he initiates proceedings 
in another state having a totally different 
law? 

Thus, we come full circle to the basic 
ideas that justice flows from rules of con- 
duct premised upon group or individual 
pressures which approve the rules. The 
rules are theoretically common to all and 
are intended to achieve the “good” desired 
by the greatest number. The pressures arise 
with the feelings of the group that punish- 
ments are inflicted upon those of the group 
who do not follow and adhere to the rules. 
These feelings of the group probably arise 
from the desire of individuals to fend off 
or give back an injury or loss suffered by 
individuals of the group. Thus we see the 
effects of sympathy, self interest and mo- 
rality beginning to work up “justice” as 
finalized by the individual judge, the 
jury, and the various courts of appeal. 

Different countries and different indi- 
viduals have widely divergent notions 
about justice. Justice theoretically being 
one standard, is, at the same time, made 
up of many rules, standards and principles 
depending, in the end, upon the choices 
exercised by the individual or group in- 
volved. 

We find many different views about the 
“justness” of punishment. It is suggested 
on one hand that it is not just to punish 
as an example to others; another group 
holds that punishment is good only when 
it prevents the doing of wrong by others. 
Some say punishment is just when it is 
good for the one punished. Others contend 
it is unjust to punish any individual be- 
cause the individual is the result of the 
world about him and the individual should 
not suffer because he is not responsible for 
his environment. These tenets are fine 
sounding when considered separately, but 
shatter when considered together. 

In considering the principles together, 
wherein does justice lie? It would seem, 
upon consideration, that justice must be 
premised in part, at least, upon the useful 
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ends “justice” achieves in any given case 
viewed from ethical considerations. This 
approach to the consideration of justice 
seems to argue the sociological ethical ap- 
proach midway between the theories of 
Kant and Holmes. 

Justice stripped to essentials seems to 
consist of a multitude of ethical rules guid- 
ing the progress of individuals and groups 
of individuals. These rules amount to obli- 
gations to be observed for preservation and 
advancement of life, as we know it. Thus, 
our pleasures and our sorrows are dictated 
by the present, prevailing rules and princi- 
ples of justice as interpreted by the present 
thinking and pressures brought to bear 
upon the particular problems requiring the 
administration of justice for “good” as 
against the prevailing evil of the particular 
era. 

Korzybski, in his book called Science and 
Sanity, puts the thought accurately when 
he writes: 


“Is the problem of adjustment in the 
animal world similar to that in the hu- 
man world? No, it is entirely different. 
Animals do not alter their environment 
so rapidly, nor to such an extent as hu- 
mans do. Animals are not time-binders; 
they have not the capacity by which each 
generation can start where the former 
left off. Neurologically, animals have no 
means for extra-neural extensions, which 
extensions involve the complex mechan- 
ism with which we are dealing through- 
out this work. 

“With humans, the situation is entire- 
ly different. We are able to produce con- 
ditions which do not exist in unaided 
nature. We produce artificial conditions 
and so our numbers and distribution are 
not regulated by unaided nature alone. 
Animals cannot over-populate the globe, 
as they do not produce artificially. We 
do over-populate this globe because we 
produce artificially. With animals, self- 
ishness comes before altruism, and the 
nonselfish perish. An animal has to live 
first, then act. With man, the reverse is 
true. The selfish may produce such con- 
ditions that they are destroyed by them. 
We can over-populate the globe because 
of artificial production, and so we are 
actually born nowadays into a world 
where we must act first before we can 
live. As I have already shown in my Man- 
hood of Humanity (p. 72), the old ani- 
malistic, fallacious generalizations have 
been, and are, the foundation of our 
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‘philosophies’, ‘ethics’, systems, and nat- 
urally such animalistic doctrines must be 
disastrous to us. Neurologically, we 
build up conditions which our nervous 
systems cannot stand; and so we break 
down, and, perhaps, shall not even sur- 
vive. 

“Animals have no ‘doctrine’ in our 
meaning of the term; thus, doctrines are 
no part of their environment, and, ac- 
cordingly, animals cannot perish through 
false doctrines. We do have them, how- 
ever, and, since they are the most vital 
environmental semantic conditions regu- 
lating our lives, if they are fallacious, 
they make our lives unadjusted and so, 
ultimately, lead to non-survival. 

“So we see that ‘human adjustment’ is 
quite a different and much more com- 
plex affair than ‘animal adjustment’. 
The ‘world’ of ‘man’ is also a different 
and much more complex ‘world’ than 
that of the animal. There seems to be 
no escape from this conclusion. We see, 
also, that what we used to call ‘senses’ 
supply us with information about the 
world that is very limited in quantity, 
specific in quality, an abstraction of low 
order, never being ‘it’. Being often un- 
affected, our ‘senses’ are not able to ab- 
stract, obviously, some of the most fun- 
damental manifestations of energy to be 
found in the external world. If we speak 
of the older so-called ‘sense perceptions’ 
as lower order abstractions, then we find 
that we learn about the other subtler 
manifestations of energy through science, 
higher neural and extra-neural means, 
which we may call higher order abstrac- 
tions. In the older days, we called this 
kind of knowledge ‘inferential knowl- 
edge’. The animals do not have these 
higher order abstractions in that sense, 
and so their world is for them devoid of 
these extra-sensible manifestations of en- 
ergy. (From pages 239-240). 

“Stimuli are never “simple”, and, by 
necessity, involve four-fold space-time 
structure and order. Survival values in- 
volve, also, this fourdimensional order. 
For instance, the natural survival order 
is “senses” first, “mind” next; object 
first, label next; description first, infer- 
ence next. The reversal of the natural or- 
der appears pathological and pathogenic 
and is found as a symptom in practically 
all forms of “mental” ills, as well as in 
most human difficulties and disturbances 
which, at present, are still not consid- 
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ered abnormal. Thus, objectivity is 

ascribed to words, “mind” projected into 

“senses”, inferences evaluated as descrip- 

tions.,—quite common “symptoms” . . . 

Observations on human levels show that 

we still copy animals in our nervous re- 

sponses, confuse orders of abstractions 

(nonexistent for the animals), leading 

fatalistically to the reversal of the nat- 

ural order and to pathological results, 
making the great majority of us un- 

sane.’”” (From page 317). 

Thus, it would seem that any concep- 
tions of justice depend in some part upon 
“time binding” as to laws, feelings, experi- 
ences, morals, and ethics. 

The theory that since man has received 
the gift of reason from nature, man has also 
received ideal conceptions of law and jus- 
tice does not seem to be tenable. Not all 
individuals have the same conceptions 
about the importance and need for law and 
justice. Thus, it appears the natural law 
theory and theory of “right” reason cannot 
be argued successfully from a metaphysi- 
cal standpoint. 

The ethical sociological theory is con- 
cerned with approaching the basic abstrac- 
tion of purity of thought to satisfy both in- 
ner feelings and external actions. There 
should be no differences between ethics and 
justice as we strive for perfection. The de- 
sire for justice should be devoted unselfish- 
ly to achieve the betterment of the indi- 
vidual and to effect the best results for the 
external life of the group of which the in- 
dividual is a member. If this aim is pur- 
sued, every act of man could then be judg- 
ed by the same standard. We would not be 
forced to judge our actions by two or more 
standards as the courts and lawyers are do- 
ing today; using (1) rules of law— (2) pres- 
sures exercised by groups or individuals— 
(3) community vs. individual— (4) likes 
and dislikes of judges or juries— (5) ethics, 
etc. 

What about our “duties” in considering 
the various aspects of justice? Can an un- 
just law bring about doubts in the admin- 
istration of justice? Should the judges, law- 
yers and juries disregard such laws when 
the enforcement of them would accomplish 
injustice? What laws are to be upheld? 

It should be plain that it becomes every- 
one’s duty to enact and adhere to “good” 
laws—laws which are just for all men. Such 
laws should be so drawn and followed that 
arbitrary desires are discarded and the exe- 
cution of the laws carried forward by 
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the free will of the entire community be. 
cause of equal applicability to all. 

Modern day approach to justice seems 
variable and under constant pressure from 
the points of view of government and the 
individual. Government argues that the 
rights of the individual are better pre- 
served by controls exerted by boards and 
groups of government controlled employ- 
ees; whereas the individual argues freedom 
is lost by government control. This present 
thinking between the two opposing forces 
is inborn in our natures. It is a matter of 
present state of mind as to what is justice 
or injustice. What may be considered jus- 
tice in our period may well be considered 
rank injustice one hundred years from 
now—yes—even ten years from now. Wit- 
ness, for example, the sudden upheaval and 
hue and cry about segregation. Then, too, 
what about our methods of taxation, the 
theory of damages regardless of fault as 
long as there is injury, etc? This paper ar- 
gues for courage among our judges and 
legislators to be real creators of rules and 
laws by which justice can be administered 
from an ethical sociological standard; and 
not to be followers of antiquated thinking 
merely for the sake of stare decisis, or pre- 
cedent when justice demands pioneering 
and courage in an uncharted future. Jus- 
tice should be constantly under pressures 
for good—it should be pliable and capable 
of being painstakingly scrutinized to ac- 
complish better ethical results for the great- 
est number of our people. To achieve these 
ends, society through its legal servants 
should steadfastly seek courageous and 
strong minded individuals who can accur- 
ately predict the wants and needs of society 
insofar as the interpretation of basic jus- 
tice is concerned. 

Again, Korzybski’s thinking in Science 
and Sanity, at pages 549 and 550, appears 
to be particularly applicable: 


“Another interesting application of 
the consciousness of abstracting is given 
in our attitude toward money, bonds, 
titles to property. Money represents a 
symbol for all human time-binding char- 
acteristics. Animals do not have it. No 
doubt bees produce honey, but these 
products of the bees do not constitute 
wealth until man puts his hands on 
them. Money is not edible or habitable. 
It is worthless if the other fellow refuses 
to take it. The m. o reality behind the 
symbol is found in human agreement. 
The value behind the symbol is doctri- 
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nal. Fido does not discriminate between 
the different orders of abstractions. If 
we copy him, we worship the symbol 
alone. ‘In gold we trust’ becomes the 
motto, with all its identifications and 
destructive consequences. Smith should 
not identify the m. o reality behind the 
symbol with the symbol. It is amusing, 
when not tragic, to see how the so-called 
‘practical man’ deals mostly with ficti- 
tious values, for which he is willing to 
live and die. When he has the upper 
hand and ignorantly plays with symbols, 
disregarding the m. o realities behind 
them, of course, he drives civilization to 
disasters. History is full of examples of 
this. 


“We see the utter lolly of racing to 
accumulate symbols, worthless in them- 
selves, while destroying the ‘mental’ and 
‘moral’ values which are behind the 
symbols. For it is useless to ‘own’ a se- 
mantically unbalanced world. Such own- 
ership is a fiction, no matter how stable 
it may look on paper. Commercialism, as 
a creed, is a folly of this type. Some day 
even economists, bankers, and merchants 
will understand that such ‘impractical’ 
works as this present one on structure, 
s. r., lead to the revision of standards of 
evaluation and are directly helping the 
stabilization of an economic system. 
Meanwhile, in their ignorance, they do 
their best to keep the economic system 
unscientific, and, therefore, unbalanced. 
History shows clearly how the rulers 
have generally made life unbearable for 
the rest of mankind, and what bloody 
results have followed. Since the World 
War certain conditions are becoming in- 
creasingly more difficult, and the infan- 
tile and animalistic systems drive us fa- 
talistically toward further catastrophes. 
Whether these disasters will occur, the 
unknown future shall decide; but out of 
this unknown, one fact remains a cer- 
tainty; namely, that this will depend on 
whether or not science can take hold of 
human affairs; I hope it can, but the 
blind forces of identification are so 
strong and powerful that perhaps such 
hopes are premature. Perhaps a new race 
can accomplish it after this one is ex- 
tinct, with the exception of a few rem- 
nants in museums.” 


To this we would add the writings of 
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“Once men sought to settle personal 
disputes with sticks and swords. It was 
a method costly to life and limb. Legal 
machinery was gradually substituted, 
where an arbitrator called a judge, or 
a group of arbitrators called a jury, lis- 
tened to the claims of the disputants and 
rendered a decision. This saved hospital 
bills and grievances nursed because the 
other man had a bigger stick. Civilized 
living is impossible without machinery 
to settle disputes. If we accept this, and 
also accept the statement that legal deci- 
sions are always made by human beings, 
we can admire those who assume the dif- 
ficult task of finding the facts and ren- 
dering decisions, and be grateful to them. 
But when we begin to think of them as 
priests, speaking not out of their own 
experience but as sounding boards for a 
Law which is beyond human frailty, 
then this necessary machinery is convert- 
ed into a branch of demonology. It is as 
though an umpire in a baseball game 
were regarded not as a fellow citizen do- 
ing the best he could, but as an automa- 
ton receiving a signal from on high be- 
fore he cried “Ball!” or “Strike!” The 
irritated fan in the bleachers sometimes 
does not hesitate to throw a pop bottle 
at an umpire whose decisions appear to 
be biased or consistently out of line with 
the facts. I do not recommend throwing 
pop bottles at judges, but there is a lot 
in the pop-bottle point of view. A Su- 
preme Court judge is just as human as 
a baseball umpire. (From pages 317-318.) 

“The human element, says Frank, in 
the administration of justice by judges is 
irrepressible. The more we try to conceal 
the fact that judges are swayed by prej- 
udices, passions, and weaknesses, the 
more likely we are to augment the fact. 
Legal systems have been reared on the 
beliefs (1) that a judge centers his at- 
tention on impersonal rules of law; (2) 
that his decision is the product of his 
application of those rules to the facts of 
the case; and (3) that as a consequence 
the human element is cnaticaie Walled 
away—as if one were working out a prob- 
lem by following the rules of algebra. 
These beliefs enhance the bad effects of 
the judges’ prejudices, passions, and 
weaknesses, for they tend to block self- 
examination by judges of their own men- 
tal processes. Judges develop a kind of 
oracle complex. (It has become compul- 
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explanations of their decisions in so arti- 
ficial a manner as to insure, to the max- 
imum, the concealment from the judges 
and from others of judicial biases and 
predilections.) 

“Many factors affect judicial decisions, 
of which the rules of law constitute but 
one. Sometimes the rules have consider- 
able influence, sometimes they have lit- 
tle. How much effect they will have in 
a given case is unknown. (From pages 
319-320) . 

“By concentrating on the sublimities 
of due process, we lose sight of the jud- 
ges. I suggest that we keep looking stead- 
ily at the man on the bench, a metaphor- 
ical pop bottle in either hand. If he is 
unable to surmount his stock of 1880 
Thingumbobs, we had best begin look- 
ing about for an arbitrator who can do 
so. (From pages 326-327). 

“Semantic reform would be aided by 
judges who can wisely decide situations 
in a real world, now, using whatever 
practical rules may be necessary. It 
would be aided by a type of judge who 
can look more outside and less inside. 
There are a lot of us needing all the help 
such a judge can give us, out here be- 
yond his mind.” (From page 327) . 


The theories of both Ehrlich and Savig- 
ny must be exercised in part in this so- 
ciological ethical consideration of justice. 
However, it is also possible to hope for a 
more scientific approach to justice than 
we now use. These theories, of Ehrlich and 
Savigny, then, must necessarily have some 
beneficial effect upon the administration 
of justice. The living law, judge actions, 
unconscious human behaviors, individual 
associations with various group associa- 
tions, all combined with the “oughts” of 
behavior patterns resulting from public 
pressures and individual decisions work to- 
gether to result in giving us the justice of 
today. 

In this connection, it was Ehrlich who 
said: 


“The administration of justice has al- 
ways contained a personal element. In 
all ages, social, political, and cultural 
movements have necessarily exerted an 
influence upon it; but whether any in- 
dividual jurist yields more or less to such 
influences, whether he is more inclined 
to follow tradition or is rather disposed 
to introduce changes and innovations, 
depends, of course, less on any theory of 
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legal method than on his own personal 
temperament.” 


Jerome Frank in his book, Courts on 
Trial, at page 150 et seq., criticizes the so- 
ciological school by stating no two judges 
would probably reach the same decision. 
But this criticism would not seem to war- 
rant an indictment of the theory. If the 
sociological ethical theory is followed log- 
ically, the unjust decision (arrived at by 
one of the two judges referred to by Frank) 
would eventually be charged, overruled or 
disregarded in the interests of an ultimate 
justice. 

The experiences of legal minds over the 
years will gradually demonstrate preferen- 
ces for the “right and just” decision so that 
the existing “good” decisions will be main- 
tained while the “wrong and unjust” de- 
cisions will be discarded. 

This thinking probably indicates a dem- 
onstration of the raising of the unconscious 
desire for justice to the conscious level 
which is vocal enough to pressure change 
for good. While individuals abstract dif- 
ferently, it would appear that over a period 
of time, enough similar abstractions will 
be consciously made by strong and pur- 
poseful judges as to give us a common 
ground upon which our aims for progress 
in legal thinking can be built. 

Here it becomes important to consider 
a few paragraphs from The Meaning of 
Meaning, by Ogden and Richards, as set 
forth on pages 80-82 as follows: 


“And what is it that by interpretation 
we come to know? It is what is present— 
a whole which, as we learn in course of 
time, is composed of the lighted region, 
the air, etc., to which we allude above, 
but in which we only distinguish these 
namable components after a long process 
of interpretation conducted on expert- 
mental methods—‘The infant learns first, 
etc, tc.’ 

“What then is this direct apprehend- 
ing to which so important a role is as- 
signed? The correct answer is usually re- 
jected without hesitation, so contrary 1s 
it to some of our favourite verbal habits. 
To be directly apprehended is to cause 
certain happenings in the nerves, as to 
which at present neurologists go no fur- 
ther than to assert that they occur. Thus 
what is directly apprehended is a modi- 
fication of a sense organ, and its appre- 
hension is a further modification of the 
nervous system, about which we may ex- 
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pect information at some future date. 

“But this is mere materialism? Suit- 
ably misunderstood, it is. In itself, how- 
ever, it is no more than a highly prob- 
able step in the most plausible system- 
atic account of ‘knowing’ which can be 
given. On all other accounts yet suggest- 
ed, at least one indefinable idea has at 
some point to be introduced, at least one 
ultimately and irredeemably mysterious 
extra entity has to be postulated—some 
relation of ‘immediate knowing’ and 
further inexplicables in its train. Mean- 
while it is generally granted that much 
is known. There are the sciences; and it 
is here urged that we already have the 
material for an account of knowing it- 
self—provided, that is, certain symbolic 
entanglements are first penetrated or 
swept aside, 

“The chief of these rest upon misun- 
derstanding as to the nature of statment. 
To make a statement is to symbolize a 
reference. What a reference is we have 
seen in the preceding chapter. However 
much we may try, we cannot go beyond 
reference in the way of knowledge. 
True reference is reference to a set of 
referents as they hang together. False 
reference is reference to them as being 
in some other arrangement than that in 
which they actually hang together. The 
advance in knowledge is the increase in 
our power of referring to referents as 
they actually hang together. This is all 
we can do. By no manner of make-be- 
lieve can we discover the what of refer- 
ents. We can only discover the how. This 
is, of course, old and familiar doctrine 
but it needs to be reaffirmed whenever 
the metaphysician intervenes, whether 
he comes as a materialist, spiritualist, 
dualist, realist or with any other answer 
to an impossible question. 

“Unfortunately in our present ignor- 
ance of the mechanism of language, he 
has a good opportunity of setting up 
apparently impenetrable barriers. The 
only way by which these may be avoided 
is to set out from the known facts as to 
how to acquire knowledge. Then with an 
account of interpretation, such as that 
which is here sketched, the way is open 
to the systematization of all that is 
known and further of all that will ever 
come to be known.” 


Following the discussion of Ogden and 
Richards, we feel the consideration of jus- 
tice encompasses moral rights and legal 
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rights involved in the same problem. These 
rights should not be separated in consid- 
ering any decisions. Justice must eventually 
cement the gaps between rules and deci- 
sions and a conscious treatment of ethical 
values. When we achieve this understand- 
ing, law and justice will truly be the foun- 
dation of our social organizations as urged 
by Ehrlich. But, in eagerness to reach this 
goal, we must be certain that we do not 
create a mechanical jurisprudence. Justice 
should still be the sum total of experiences 
for good at the time the decisions are made 
based upon a “right” thinking society ex- 
pressing “good” ideas and attitudes. Jus- 
tice should be ever changing for the better 
as society progresses with ever changing 
subject matter, both scientific and sociolog- 
ical. Certainty must be tempered by ex- 
perience and discretion to achieve wisdom 
in decisions. We must give up a logic which 
argues for rigid and unbending demonstra- 
tion. To achieve a logical justice at any 
given moment, the logic used must be ex- 
perimental and must admit there is noth- 
ing positive about any conclusion. We 
must agree with Dewey to the effect that 
there are different logics in use in consid- 
ering the problem of certainty and justice 
in the law. Certainly it is true that logic 
must be used relative to consequences rath- 
er than to antecedents. A flexible logic 
is a social and intellectual need if our the- 
ory of justice is to survive. Truly, justice 
must be made a “human affair.” We must 
reach for articulate ideals and be conscious 
and not unconscious in arriving at just de- 
cisions. Our “sense” of justice must exer- 
cise an influence on the “living” law re- 
sulting from a critical examination of the 
thought processes and physical actions of 
the time and place. 


‘The paramount question to be answered 
in relating law to justice at any given par- 
ticular period or era is “What are people 
trying to achieve?” 

In this connection, the courts must be 
ever mindful and protective of values. The 
current “flow of events” must be kept in 
proper focus as the individual wants and 
needs are related to sociological objectives. 
The courts must adopt a realistic and so- 
ciological approach to specific problems 
rather than to blindly follow the time-worn 
and outmoded doctrinal approach. Indi- 
vidual prejudices and biases must be 
thrown aside in efforts to reach basic fun- 
damentals to serve the best interests of so- 
ciety. The outreachings for justice must 
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achieve clarification of purposes as opposed 
to the emotional clap trap of decisions. 
The competing “oughts” should be accu- 
rately defined to eliminate confusions in 
decisions so that justice in the decisions is 
obtained. In considering the “justice” of 
each case, the legal minds must consider 
the various competing demands of all par- 
ties to the decision: the litigants, the judge, 
the jury, the witnesses, combined with the 
social thinking of the era. If these factors 
are taken into consideration, we can see 
a basic scientific approach to the achieve- 
ment of justice in applying the sociological 
ethical theory to the trial of cases. Our old 
traditional thinking has to be sifted from 
the phychological approach argued for 
here. It is with this new approach that 
the eight ‘‘values” suggested by Lasswell 
and McDougal can be particularly helpful 
in reaching “justice” between litigants. We 
have here the means to reach enlighten- 
ment as to the staid, prosaic legal thinking 
which is presently being applied in reach- 
ing decisions in all types of cases. This 
kind of approach (use of “values”) cer- 
tainly should give courts valuable tools 
with which to gain insight into decisions, 
which in turn should enable the courts to 
reach more rational decisions which 
“ought” to result in a better kind of “jus- 
tice”. 

Thus, we get away from a mechanical 
justice; and sound reason adds much to the 
“living” law of the particular time cycle. 

It is through the use of the above ap- 
proaches that real “social justice” is reach- 
ed in court decisions. Certainly, a lot of 
irritation with and disrespect of the courts 
and the law would be removed if we could 
apply these thoughts toward achieving 
“right” justice in the law. 

There would be a translation of ideas 
at all levels if we could invite this kind of 
basic thinking on the part of the courts. 
Then the details and whale concept of ev- 
ery legal problem would surely receive 
more thoughtful analysis with these ap- 
proaches to justice. 

Pound’s theories are probably closely at- 
tached to the thinking of Lasswell and Mc- 
Dougal. Pound talks about the wants, de- 
sires and interests of men and their re- 
quirements to secure these things under 
the law of the society in which they live. 
The court must know the social problems 
with which the law is concerned—the 
“wants” of the individuals seeking justice 
by virtue of the particular law, if you will. 


INSURANCE COUNSEL JOURNAL 





April, 1958 





Then, the courts must, from the knowl- 
edge of these social wants, find fundamen- 
tal principles to support the “justice” hand- 
ed out by the particular decision. ‘These 
principles are the “jural postulates” used 
by Pound in his approach to his theory 
of justice. 

The jural postulates work upon the le- 
gal concepts of the society to bring about 
the results demanded by the society as a 
whole. Together with the use of postulates, 
Pound brings into play the “scheme of in- 
terests”. The “scheme of interests” are 
somewhat akin to the “values” of Laswell 
and McDougal. The various “interests” 
may be powerful enough to require society 
through the “jural postulates” to enact 
laws or enforce the particular laws involved 
with these “interests”. The “interests” 
not powerful will be cast aside and forgot- 
ten by society in obtaining the kind of 
“justice” sought at that particular time. 
These “interests” of Pound are advanced 
by the individual, by society from social 
point of view, and by society on a political 
level. All such “interests” can be reviewed 
and compared by the courts and legislators 
to achieve sound justice according to 
Pound’s theory. 


In final analysis, Pound says that the law 
tries to adjust and make compatible the 
interests of the individuals with one an- 
other and with the interests claimed by so- 
ciety and the government. This compati- 
bility is achieved through the use of “jural 
postulates” and the “scheme of interests” 
working together to obtain a justice which 
is best for society at any given time. 

All the various theories discussed in this 
paper, and the statements made herein con- 
template an ever advancing and more “in- 
telligent” civilization. Just as we look for- 
ward to putting more “justice” into our 
decisions in the law through the applica- 
tion of a sociological ethical approach to 
legal problems, we look forward to and 
assume that our present civilization will 
advance and not retreat to levels which we 
have passed. Otherwise, we would find 
some cause to be disturbed about these 
theories as they are applicable to a retreat- 
ing civilization going from a high plane to 
a lower plane re_ intelligence, political 
thinking, social betterment and “justice” 
in the application of such a civilization’s 
laws. 

But, despite this somber note struck in 
the paragraph above, the writer is opti- 
mistic and enthusiastic about our society 
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and its abilities to objectively survey the 
problem of “justice” as applied to the laws 
of the era, and to better the approaches 
to achieve a better “justice” as a result of 
the application of the kind of philosophic 
thinking in regard to justice as argued for 
in this paper. 

It is probably true that the “ultimate 
justice” will never be achieved by reason 
of our inability to foretell the future and 
to estimate the needs and thinking of civi- 
lization in futuro; but, certainly faith in 
these philosophies justifies the continua- 


tion of a courageous and out-reaching 
campaign among lawyers and judges to 
obtain a “better” justice through the di- 
rect application of these theories to our 
present day system of administering jus- 
tice in our society. 
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1. INTRODUCTION 


HEORETICALLY, at least, every time 

a surety pays a claim because of the 
default of the principal, it is entitled to 
reimbursement. This ancient concept of 
subrogation should be remembered al- 
though the dim tract of time separates our 
modern atomic age from the past, when 
this right of a corporate surety was first 
enunciated. Often, like the depth of the 
sea, the surety’s right of subrogation has 
its residue and reward buried in time ra- 
ther than sunken in space. Oftentimes dis- 
covery of salvage demands the same slow- 
ness, the same patience, the same daring 
of a deep sea diver searching for sunken 
treasure. The way is not marked by bril- 
liant light houses and sometimes, when a 
bold demand is made, you often find your- 
self on an unchartered and unfathomed 
sea. A successful recovery, however, far ex- 
ceeds the monetary reward because the 
surety’s home office will be eternally grate- 
ful for your appreciated accomplishments. 


II. SURETY IS ENTITLED 
TO REIMBURSEMENT FROM 
PRINCIPAL 


1. In General 


A surety paying a loss under a bond is 
entitled to reimbursement from the prin- 
cipal either by reason of an assignment 
from the obligee of his rights against the 
principal or by reason of the principal’s 
written agreement to reimburse the surety 
as contained in the original application, 
which in reality is a strict indemnity agree- 
ment, or through the right of subrogation. 
If surety became a surety at the principal’s 
request always there is an implied obliga- 
tion on the part of the principal to reim- 
burse the surety." The indemnity agree- 


*From an address delivered July 9, 1957, before 
the Section of Insurance, Negligence and Com- 
pensation Law of the American Bar Association, at 
its meeting in New York. Printed by permission. 

**Of the firm of Witherspoon and Compton. 

1U. S. F. & G. Company v. Grays Adm., (Del.) 
97 Atl. 425; Springfield Nat. Bank v. Am. Surety 
Co., 7 F 2d 44; (Ohio) cert. denied 269 U. S. 578, 
70 L. Ed. 421; Pac. Ind Co. v. Hargraves (Cal.), 
98 P. 2d 217; Blanket Bonds have applications of 
obligee and not of principals. Principal & Surety 
72 C. J. S. Par. 316A. 
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ment usually contains a provision to reim- 
burse the surety not only for its loss but 
also for its costs, liability, damages, expen- 
ses and attorney’s fees and such provisions 
are uniformly held to be valid.’ 


2. Right to Settle Claims 


The stipulation that the surety has the 
right to settle all claims under the bond 
and that vouchers in payment of any claim 
will be prima facie evidence of the princi- 
pal’s liability to the surety is also unform- 
ly held valid and enforceable.’ The courts 
are divided, however, when the indemnity 
agreement contains the stipulations that 
vouchers shall be conclusive evidence 
against the principal. Respected authori- 
ties hold such quantum of evidence as 
agreed to be conclusive to be valid and en- 
forceable.* Other courts refuse to enforce 
this agreement on the grounds that it is 
against public policy.’ 


3. Privileged Communications 


Although correspondence and proof of 
loss between the surety and obligee relat- 
ing to a claim under an employee’s bond 
are considered as qualifiedly privileged, 
often an employee will bring a suit against 
the obligee. The principal, however, has 
the burden of showing that the claim was 


*Hartford Acc. & Ind. Co. v. Flanagan (Ohio) 
28 F. Supp. 415; “Surety’s Rights Under Its Indem- 
nity Agreement,” by Alexander Foster, Jr. A.B.A. 
Meeting at Detroit 1942. 


*Am. Surety Co. v. Pauly (N.Y.) 72 Fed. 484, aff. 
170 U.S. 160, 42 L. Ed. 987; Carroll v. National 
Surety Co. (D.C.) 24 F. 2d 268; Security Mutual 
Life Ins. Co. v. Aetna Ind. Co. (N.Y.) 108 N.Y. 
170; Brenham v. F. and D. (D. C.) 4 F. 2d 173. Nat. 
Surety Co. v. Buckley 219 S.W. 2d 207. 


‘U.S.F. and G. Co. v. Baker (Ark.) 206 S.W. 314; 
Ill. Surety Co. v. Maguire (Wis.) 145 N.W. 768; 
Nat. Surety Co. v. Fulton (N.Y.) 183 N.Y.S. 237; F. 
and D. v. Harrison (Texas) 274 S.W. 1002; USF& 
G. v. Connors, 222 Ill. App. 1; Guaranty Co. v. Pitts 
(Miss.) 80 So. 758; Standard Acc. Ins. Co. v. Fell 
(La.) 2 8. 2d 519; Central Surety and Ins. Co. v. 
Intom (Mo.) 130 S.W. 2d 235; F. & C. v. McMarara, 
36 S.E. 2d 402, 121 W. Va. 731. Am. Bonding Co. v. 
Alcatras Const. Co. 202 Fed. 483. 


°F. & D. v. Davis (Kan.) 284 Pac. 430, 68 A.L.R. 
$21; F. & C. v. Eickhoff (Minn.) 65 N.W. 351; F. & 
C. v. Crays (Minn.) 79 N.W. 531; Guarantee Co. v. 
Charles (S. C.) 75 S.E. 387. 
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libelous and maliciously filed with the sure- 
ty." 
Salvage Application 

When the right of the surety on a fidelity 
bond to share in any salvage recovered by 
the obligee depends upon its having ac- 
tually paid the loss under the bond, it is 
held that the loss must have been actually 
paid by the surety as a condition precedent 
to its right to share in such salvage.’ Usu- 
ally the provisions of the bond governs the 
application of the salvage. Under some 
agreements the obligee and surety share 
any salvage proportionately. Other bonds 
provide the obligee shall retain the salvage 
until it has been made whole and any re- 
mainder shall go to the surety. If the bond 
is silent it is usually understood that the 
salvage recovered is tq be prorated." The 
bonds usually stipulate definitely the sal- 
vage application. 


5. Avoid Duress 


When dealing with a defaulting princi- 
pal great care should be exercised in effect- 
ing restitution not to use duress and be- 
come entangled with the criminal statutes. 
When it is felt.a defaulter was covering up 
assets, we often ask, “Do you know how 
long the cotton rows are at Parchman?’” 
Although this subject is very technical it 
is by no means academic. After satisfactory 
salvage arrangements for restitution are 
completed, we certainly do not want the 
agreement upset. Duress is considered as 
question of fact and all of the circumstan- 
ces and combinations of events, which may 
amount to duress cannot be anticipated.’ 
Duress practiced on the principal dischar- 
ges the surety.” 

Defaulters, who are grasping at any- 
thing, show a readiness to claim that 
threats or promises have been made. To 
minimize vulnerability to a defense, either 
that restitution has been obtained by dur- 


"Interstate Transit Lines v. Crane (Colo.) 100 
F. 2d 857; See also Court Views Entire Contract 
“Fidelity Bonds” p. 47, by M. Burrett Walker; and 
“Application of Salvage Payments” p. 155. 

*Belguin St. Bank v. Md. Cas. Co., 187 N.W. 
667; Luther College v. Benson, 253 N.W. 421; also 
see Deadys “The Law of Fidelity Bonds” p. 173. 

*Parchman is the location of Mississippi State 
Penitentiary and has a fertile Delta Farm in con- 
nection with cotton rows miles in length. 

*Money paid to Prevent or Suppress Criminal 
Prosecution, 17 Am. Law Report 325, 32 A.L.R. 422. 

“Walton v. Am. Surety Co., 246 Pa. 272, 107 A. 
725; Bank at Clinchburg v. Carter, 101 W. Va., 669, 
133 S.E. 37. This rule is adopted in Am. Law In- 
stitute’s Restatement of Security, Par. 118. 
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ess or through compounding an offense, 
these precautions have been recommen- 
ded:" 

“(1) Afford the person, who is paying 
ihe consideration, an adequate opportunity 
to reflect and deliberate. 

(2) Permit principal to have unbiased 
advice of a lawyer or competent business- 
man selected by him. 

(3) Take no affirmative action, such 
as withdrawing a pending charge, or con- 
senting to a release from imprisonment. 

(4) Make clear the fact that no inter- 
ference with the enforcement of criminal 
procedure is promised and the only prom- 
ise that can be made appropriately is a dis- 
closure of restitution. 

(5) Eliminate the words ‘if’ and ‘un- 
less’ in all negotiations. 

(6) When restitution is made durin 
the pendency of a criminal charge it woul 
be prudent to accomplish this in the pres- 
ence of a disinterested witness, and that the 
prosecutor be immediately informed that it 
has been made with no threat, promise or 
concession. 

(7) In obtaining restitution in the 
form of security the agreement should spe- 
cify that title to the consideration has pass- 
ed, so that its collection may be deemed a 
mechanical act, requiring no co-operation 
of the person who is paying the considera- 
tion, or tendering the security. And 

(8) In view of the strict rule as to dur- 
ess, when restitution is made by a close rel- 
ative, even under facts involving a civil 
arrest, agreements for reimbursement 
should be conducted with the defaulter 
himself.” 


6. Application of Federal Payments 


Even when surety gives a bond to the 
government for repayment of a loan, the 
surety’s contention that its liability was re- 
duced by amounts paid the contractors and 
this contention was upheld because if the 
government enters into the market place, 
it is subject to its contractual obligation to 
the same rules applicable to individuals in 
such cases.” The case involved a contract 
for the purchase of wire. When half of the 
wire was delivered government terminated 


“See Problems in Effecting Restitution as Re- 


lated to Duress and the Criminal Law by Edward 
Allen Shure of New York, address given before 
Surety Company Claim Men’s Forum. The New 
York statutes were considered but this can be easily 
adapted to any jurisdiction. 24 A.L.R. 1453, $2 
A.L.R., 422. 

"Century Indemnity Co. v. U. S., 236 F. 2d 752 
(1956) . 
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contract. Principal made further deliveries 
and government paid, without giving no- 
tice to the surety these payments were to be 
applied to the reduction of loan, which 
surety gave bond to secure. 

The right of a surety to recover against 
the principal is academic and does not of- 
ten trouble attorneys. There are many ex- 
cellent papers prepared on this subject by 
members of our section and others and we 
commend each of these contributions.” 


III. SURETY’S RIGHTS 
AGAINST THIRD PARTIES 


I. In General 

In addition to the surety’s rights of in- 
demnity and subrogation against the prin- 
cipal, it also has rights by subrogation 
against any third party, who may have con- 
tributed either directly or indirectly to its 
loss. The surety’s right of subrogation 
against the principal is almost absolute. 
However, the application of the doctrine 
of equitable subrogation as against a third 
party is more difficult, especially since 
equities as between the surety and a third 
party must be weighed and balanced. Sub- 
rogation has been characterized as the ma- 
chinery by which the equities are worked 
out through the legal rights of another, 
eminently a just doctrine, a pure unmixed 
equity, one of the benevolences of the law, 
created, fostered and enforced in the in- 
terest and for the promotion of equity and 
justice and to prevent injustice.” The sure- 
ty steps into the shoes of the principal” 
and also takes over by equitable subroga- 
tion all of the rights of the obligee as 
against not only the defaulting principal 
but also against any third party who may 
have aided the defaulted or participated 
in the wrongful act.” As between the ob- 
ligee and the surety, who has made pay- 


*“Various aspects of Surety’s Rights of Indem- 
nity,” by Clara M. Vrooman, A.B.A., Philadelphia, 
Sept. 1940; “Surety’s Rights Under Its Indemnity 
Agreement”, by Alexander Foster, Jr., A.B.A. at 
Detroit, Aug. 1942; “Surety’s Salvage Sources”, by 
Mark N. Turner, A.B.A. at Philadelphia, August, 
1955. 

“Tondon Guarantee & Accident Co. v. Guiles, 
22 F. 639. 

*“The Problem of Balancing Equities in Subro- 
gation Cases”, by Thomas P. Powers, p. 104, In- 
surance Law Journal, Jan. 1956. 50 A. J., Par. 6 
Pages 684, 685 and 691. 83 C.J.S. Subrogation Par. 
46, et seq. 

“F. H. Vaklsing, Inc. v. Hartford Fire Ins. Co., 
108 S.W. 2d 947; Continental Ins. Co. v. I. Bahcall, 
Inc., 39 F. Supp. 315. 

"American Bonding Co. v. National Mechanics 
Bank, 97 Md, 598, 55 Atl. 395; Stearns, Par. 11.5, 
page 450. 
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ment, the surety also receives from the ob- 
ligee all of his rights and remedies against 
any other person from whom the surety 
might obtain reimbursement.” The late 
Chief Justice Arthur T. Vanderbilt of the 
New Jersey Supreme Court said: 

“Subrogation is a devise in equity to 
compel the ultimate discharge of an obli- 
gation by the one, who, in good conscience, 
ought to pay it. It is a right of ancient ori- 
gin, having been imported from the Civil 
Law to serve the interest of essential justice 
between the parties. In subrogation litiga- 
tion not based on a tort of a third party 
but on his contractual obligation to the 
insured, there was some reluctance in the 
early decisions to permit any recovery. The 
reasoning, however, is difficult because the 
assignment of a tort claim was frowned up- 
on at law, while the assignment of choses 
in actions and of many kinds of contracts 
was encouraged. Under modern practice 
the rule is stated, “The insurer’s right to 
subrogation is not limited to claims based 
on torts but extends to a cause of action 
by the insured against a third party found- 
ed upon a contract.’””” 


2. Four Theories 


There are four theories advanced, which 
define a surety’s right to recover in sub- 
rogation cases against the third party, 
based on contractual liability: 


“(1) To prohibit recovery by the 
surety against a third person who is thus 
in effect given the benefit of insurance 
on which he has not paid premium and 
where there is no direct contractual or 
other relationship between the third 
party and the surety. 

(2) To allow the obligee to recover 
from both the surety and the third ey 
and thus to be doubly indemnified. (A 
situation which the law has always 
deemed doubly to be contary to public 
policy, not only by reason of its unfair- 
ness but because of its incentive to 


8U.S.F. & G. Co. v. First National Bank of Dal- 
las, (5 Cir.) 172 F. 2d 258. 

"liberty Mutual Ins. Co. v. First Nat. Bank. 245 
S.W. 2d 237. Checks passed through various banks 
and were ultimately paid by defendant depository. 
Plaintiff as surety on the employer's bond paid the 
loss claiming subrogation against the bank upon 
its implied contract to pay money only as directed 
by the city. Recovery was allowed even though 
there was no evidence of negligence or wrongdoing 
on the part of the defendant. Although this is an 
equitable right on proper occasions it may be with- 
in bank, in National Surety Co. v. Nat. City Bank, 
172 N. Y. S. 413. 





April, 1958 


fraud.) 

(3) To give the surety the benefit of 
the contractural obligation of the 
insured against the third party by allow- 
ing subrogation. It has been objected 
that such a recovery by the surety con- 
stitutes a ‘windfall’ in that in the event 
of such recovery the corporate surety 
suffers no loss on its surety bond, al- 
though it has been paid a premium for 
protection against just such a loss. Such 
an argument loses sight of two funda- 
mental facts: First—Even if surety re- 
covers against the third party on sub- 
rogation, it still has been put to the ex- 
pense of paying agents commissions on 
the writing of its bonds, the necessity of 
investigating claim, settling or litigating 
and attorney’s fees for collecting against 
the third party. Second, —The amount of 
recoveries are taken into consideration in 
arriving at the amount of premium to be 
charged on surety bonds.” 

(4) As between surety and innocent 
third party, the surety should prevail 
without the necessity of proving a ‘su- 
perior equity’.”™ 
The first and second rules have been 

abandoned in most modern decisions and 
either the third or forth enumeration is 
usually adopted. In a recent case it was 
held: “We adhere to the third alternative 
and give the surety the benefit of the in- 
sured’s cacti | rights as against the 
third person—First because it is sound in 
principle, giving force to the contractual 
relations of the several parties and second 
because it is in harmony with the rule 
adopted in this state in all other forms of 
insurance with respect to subrogation.”” 
Projected against this background— first, 
the ancient concept of the reimbursement 
of the surety for the loss, and secondly, 
the aforesaid doctrine of equitable sub- 
rogations of the surety to all of the rights of 
obligee as against third parties both as to 
tort claims and those arising out of con- 
tract. "Let us see how the courts apply 
these theories in recent reported cases: 
Fortified by the numerical weight of 


*Standard Accident Ins. Co. v. Pellecchia, 15 
N. J. 162, 104 A, 2d 288, the cognizance of a court 
of law, Balter v. Cleaver, 114 N. J. L. 346, 176 A. 
892. 

™46 C. J. S. Insurance, Par. 1209 p. 154; F. A. 
Vahlsing, Inc. v. Hartford Fire Insurance Co., 108 
S. W. 2d 947; Langmaid, Subrogation in Surety- 
ship and Insurance, 47 Harvard Law Review 976, 
6 Appleman Insurance Law and Practice, R; 521, 
and Campbell, Non-Consensual Suretyship, 45 Yale 
Law J., pg. 69. 
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authority holding a surety’s right to be sub- 
rogated arises at the time of the execution 
of the bond,” we must look very closely to 
see who has aided and abetted the default- 
ing principal in his advance downgrade to 
his ultimate deficency. 


3. As Against Accountants 


One dramatic example of this renaiss- 
ance of equitable subrogation, from this 
city, places the surety in the shoes of the 
obligee with the right to enforce a claim 
against accountants for negligence or fraud. 

The cashier of a New York stock ex- 
change firm embezzled over $300,000.00 
from his employer through a series of 
thefts from cash, over a period of nine 
years. The shortage was concealed by de- 
laying and substituting bank deposits and 
by “kiting” checks from one bank to an- 
other. Upon discovery the surety paid the 
amount of the loss to the employer and 
sued the accountants for negligence and in 
making fraudulent misrepresentations in 
their reports. The surety claimed that if 
the accountants had made a correct audit 
the employer would have fired the prin- 
cipal and there would have been no sub- 
sequent loss. The trial court dismissed the 
suit because the liability for negligence, if 
any, arises out of a breach of contract and 
there was no privity as between the surety 
and the accountants. The appellate court, 
however, reversed this holding and held 
the case should have gone to the jury on 
the question of negligence.” This case poses 
the question of accountant’s liability for 
failure to segregate tax funds of a contrac- 
tor, when his bid shows the federal and 


“Davis Co., Inc. v. D’Lo Guaranty Bank, 138 So. 


802, 162 (Miss.) 829; Canton Exchange Bank v. 
Yazoo Co., 144 (Miss.) 579, 109 So. 1; Prairie State 
Nat. Bank v. \st Nat. Bank, 94 Wash. 55, 162 Pac. 
23; National & Surety Co. v. Ist Nat. Bank, 94 
Wash. 55, 162 P. 23; National Surety Co. v. Berg- 
gren, 126 (Minn.) 188, 148 N.W. 55; State ex rel So. 
Surety Co. v. Schleisnger, 114 Ohio St. 323, 151 
N. E. 177; Mass. Bonding & Ins. Co. v. Ripley Co. 
Bank, 208 Mo. App. 560, 237 S. W. 182; Derby v. 
U.S. F. & G. Co., 87 Ore. 34, 160 P. 500; Lobbe v. 
Bernard, 196 Mass. 551, 81 N.E. 688, 14 L. R. A. 
(N. S$.) 457. 

*National Surety Co. v. Lylrand, Ross Bros. & 
Montgomery, 256 App. Div. 226, 9 N. Y. Supp. 
2d 554 (1939); see also Stearns Sec. 11.5, 95 A.L.R. 
269; 9 Brooklyn Law Review 353; To same effect, 
Dantzler Lbr. and Export Co. v. Columbia Cas- 
ualty Co., 115 Fla. 541, 156 So. 116, where public 
accountant engaged to audit books negligently fail- 
ed to discover principal’s embezzlement during a 
5 year period, the surety upon payment of the be 
would be subrogated pro tanto to employer's rights 
against accountants. 56 C. J. S. Master and Servant 
Par. 79. 
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state taxes, as a basis for his bid, and ac- 
countants comingled this and allowed ex- 
penditure. 


4. As Against Architects 


A late important decision, which is the 
first reported case against an architect, in- 
volves the question of the release of the 
retained percentage. Of course, the surety 
does not have any right in the progress pay- 
ment when a contract is being completed 
unless contractor has defaulted. * You are 
familiar with the A.I.A. form contract re- 
quiring the owner to retain ten or fifteen 
per cent of the contract price until final 
completion of the building and submission 
of satisfactory evidence that all bills have 
been paid. An architect believing that his 
judgement was binding on all parties, re- 
leased most of the retained percentage. ‘The 
contractor defaulted and the surety paid 
the bills and sued the architect, who con- 
tended: 


(1) That the retained percentage is 
not a trust fund and there is no lein 
thereon. 

(2) There was no ground for equitable 
subrogation. 

(3) The architect acts in a quasijudi- 
cal capacity and his judgement is bind- 
ing on all parties. 

(4) There was no privity of contract 
between the architect and the surety and 
therefore, even if there were negligence, 
there could be no recovery. 

(5) That the surety was guilty of neg- 
ligence in not keeping informed as to the 
status of the contract. 


This case was hard fought through the 
trial court and the supreme court and the 
architect was held liable to the surety for 
the loss. The court held in a very able and 
far reaching opinion:* 

“This duty was owing both to the trus- 
tees and the surety, for whose mutual 
benefit and protection the retainage funds 
were provided. A contractual relation be- 
tween the architect and the surety was not 
requisite to the existence of this duty. It 


*Jackson Lumber Co. v. Moseley, 193 Miss. 804, 
11, So. 2d 199. 

*State of Miss. Usee for National Surety Co. v. 
E. L. Malvaney, et. al., 72 So. 2d 424; See also Ter- 
minal Construction Co. v. Bergen Co., et al, 18 N.J. 
294, 113 A. 2d 787; See Evidence Key No. 20 (1) 
and Contracts Key No. 292. Pan-American Ins. Co. 
v. Board of Public Instruction, 76 So. 2d 868 and 
Rollins and AM Indemnity Co. v. Katsen, 77 So. 
2d 791 (Both Fla. Cases, 1955). 
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arose out of the general contractual ar- 
rangements which contained mutually in- 
terdependent rights and obligations. ‘On 
the other hand, a contractual relation be- 
tween parties is not necessary to the exist- 
ence of a duty the violation of which may 
constitute actionable negligence, where the 
relation which is requisite to existence of a 
duty to exercise due care, is to be found 
is something else.’ 

“Accordingly, the law imposes upon 
every person who undertakes the perfor- 
mance of an act which, it is apparent, if 
not done carefully, will be dangerous to 
other persons or the property of other 
persons, the duty to exercise his sense of 
intelligence to avoid injury, and he may 
be held responsible at law for injury to 
person or to property which is directly 
attributable to a breach of such duty. The 
duty so arising is absolute. The law re- 
quires nothing more; it will excuse nothing 
less than performance, although the degree 
of care to be exercised is relative to the 
circumstances of the case.” 

This case is very important as it goes all 
the way for a subrogated surety in holding: 


(1) The surety has no right to the 
progress payments (except in cases of de- 
fault) but the retainage is for the mu- 
tual benefit and protection of the owner 
and the surety and where the surety had 
a loss for labor and materials it may 
assert a claim to the retainage under the 
doctrine of equitable subrogation. 

(2) The rights of surety began the 
day of the execution of the contract and 
bond and vested in the surety at the 
moment the retainage was released. 
(Kentucky and Tennessee both have 
Statutes giving the surety a remedy even 
before payment is made.) ” 

(3) In building contracts, requiring 
statutory bonds and providing all per- 
sons supplying labor and material are to 
be protected, where the architect pre- 
pared the contract on the A.I.A. form, 
he is charged with all the duties and 
obligations in the strictest sense, just like 
an insurance company who promulgates 
a contract for the public. The architect 
is therefore charged with the knowledge 
of the law, which imposes the obliga- 
tions on the various parties and this 
extends to all parties who may be in- 
jured by the architect’s negligence. 


*Walters v. Akers, 101 S. W. 1179 (Ky.), and 
Greene v. Starnes, 48 Tenn. 582. 
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As accountants and architects are usually 
insured and when their liability estab- 
lished, it might be advisable to have re- 
course to the Uniform Arbitration Act in 
claims against either in the future. 


5. As Against Others 


Where an administrator misapplies 
assets, or makes unauthorized investments 
causing loss to estate creditors may go 
against the bond of the administration or 

ursue the funds which have been mis- 
applied. If they collect from the surety, 
it can go against the funds as subrogee if 
it can trace and identify same. * 

A bank was held liable where a receiver 
used trust funds in paying individual debts 
at a bank, the bank having knowledge of 
the trust character of the funds and when 
receiver’s surety paid, it was entitled to 
subrogation to all rights of the insolvent 
estate against the bank. * 

A surety may set aside a fraudulent con- 
veyance and the rights of the surety dates 
from execution of its bond although in 
most states it cannot bring such action 
until after payment. * Two states allow 
a surety to attack a principal’s fraudulent 
conveyance in an equitable action for ex- 
oneration for debt not yet due. ” 

A superintendent of education and his 
surety were held liable to the contractor’s 
surety where his deputy wrongfully issued 
a certificate to release the retained percent- 
age on a building contract. The court, 
after overruling the defense that the super- 
intendent acted in good faith, that it was 
an honest error and he was exercising a 
quasi-judical function, held: 


“It was not even within the range of 
the authority of the superintendent to 
pass upon the question of the release of 
the retainage funds. The papers which 
were submitted to the superintendent by 
the contractor showed on their face that 
the question of releasing the retainage 
funds was one for the determination of 
the trustees and that the trustees had not 
authorized such release or even acted 


*Neely v. Rood, 54 Mich. 134, 19 N. W. 920. 

*National Surety Co. v. State Savings Bank, 156 
F. 21; Hall v. Windsor Saving Bank, 97 Vt. 125, 121 
A. 582; Am. Nat. Bank v. F. & D. Co. 129 Ga. 126, 
58 S. E. 867. 

"Ellis v. Southwestern Land Co., 108 Wis. 313, 
84 N. W. 417; See also 71 A.L.R. 354, 50 A. _. 


Par. 24, p. 699. 37 C. J. S. Par. 77G Fraudulent 
Conveyances. 
*Tenn. & Ky., See Cloud v. Middleton, 241 Ky. 


595, 44 S.W. 2d 559. 
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upon the matter. His act in issuing the 
certificate under the circumstances con- 
stituted a failure to well and faithfully 
perform the duties of his office and was 
a violation of his official bond.” * 


Another interesting subrogation situa- 
tion arises where successive appeal bonds 
are involved. If the first surety pays it is 
generally held it can be subrogated to the 
judgment creditors’ claim against the 
second surety. “ If the second surety pays, 
he is generally held to have no rights of 
subrogation against the first surety, as he is 
regarded as the primary surety and his 
bond to be in derogation of the rights of 
the first surety. “ 


IV. CONCLUSION 


Time does not permit us to cite other 
cases covering this doctrine of equitable 
subrogation although there are many. ~ 
We have attempted to give you repre- 
sentative authority holding accountants, 
administrators, architects, banks, or even 
those who have a fraudulent conveyance 
and superintendent of education answer- 
able to the surety. These are A.B.C. ex- 
amples and you will find many others who 
may be liable to the surety when the prin- 
cipal defaults, on throughout the alphabet. 

With all of the various parties who may 
contribute to the defalcation, only a few of 
whom we have named, do not be discourag- 
ed if some adjuster has stamped “hopeless” 
on the outside of the salvage file. 


*Zloyd’s Casualty Insurer v. Farrer, 167 S. W. 2d 
221; See Stearns, Sec. 11.11 on the question of con- 
tribution. 50 American Jurisprudence Par. 56-57- 
58 Pages 719-721. 72 C. J. S. Par. 351 Principal 
& Surety. 

“National Surety Co. v. White, 21 Ga. App. 471, 
94 S. E. 589. An early case, 1842, Howe v. Frazer, 
2 Rob. (L.A.) 424, held that the second surety 
could be subrogated to the judgment creditors 
rights against the first surety. On the other hand, 
Holmes v. Day, 108 Mass. 563, as well as certain 
Virginia cases, have held that neither one of suc- 
cessor sureties is entitled to be subrogated against 
the other. Rights and Liabilities as between Surety’s 
on Successive Bonds 117 A.L.R. 583. 72 C. J. S. 
Par. 343 P&S 34 C. J. S. Par. 946. Executors and 
Administrators. 

*4Am. Surety Co. v. Hamrick Mills, 191 S. C. 362, 
4 S.E. 2d 308; Am. Surety Co. v. Multnomah Co., 
171 Ore. 287, 188 P. 2d 597; Blakemore v. Jones, 
303 Mass. 557, 22 N. E. 2d 112; Fourth Nat. Bank 
v. Craig Co., 186 Okla. 102, 95 P. 2d 878; Mary- 
land Cas. Co. v. Gough, 146 Ohio St., 305, 65 N.E. 
2d 858; Ohio Cas. Co. v. Galvin, 222 Iowa 670, 269 
N. W. 254. 50 American Jurisprudence Par. 54 & 55 
p. 719, and Par. 37 & 38 p. 707—Subrogation be- 
gins on p. 678. COOLEY’S BRIEF ON INSUR- 
ANCE (2d Ed.) Vol. 7, pp. 6675-6740. 83 C. J. S. 
Subrogation Par. 46 et. seq. 
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Napoleon lost the battle of Waterloo, 
not because of his lack of military genius 
or because he did not possess a magnetic 
personality, but history reveals that his 
devoted soldiers lacked that essential spark 
of incentive, because Napoleon had neither 
a definite purpose or a defined plan for 
the future. As attorneys in handling sal- 
vage, our purpose should be 100 per cent 
recovery for the surety and our definite 
plan to investigate each salvage file care- 
fully in the hope of discovering liability 
against a negligent third party, either for 
his tort or a breach of his contractual obli- 
gation. Oftentimes the defense of an auto- 
mobile accident case has an acclaim that 
rings hollow but the incentive and reward 
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for a complete recovery in a salvage case 
by a novel procedure against a third person 
transcends all monetary remuneration and 
yields a most alluring goal. 


A salvage case perhaps is like a cathedral 
—it’s cold, gray and uninviting upon first 
glance. When you get inside, sit down and 
meditate, you'll see the sun’s rays deflected 
through the beautiful stained glass win- 
dows depicting celestrial tranquility and 
promise of future reward. In a hopeless 
case against a defaulting principal, the re- 
covery of the surety’s loss against a neg- 
ligent third party is of great value to us as 
practitioners in our relations with our in- 
surance clients. 
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Let The Manufacturer Beware! 


WILLIAM E. KNEPPER* 
Columbus, Ohio 


. ARRANTIES” made by a manu- 

facturer in his advertisements and 
by labels on his products are “induce- 
ments to the ultimate consumers”, says 
the Supreme Court of Ohio, “and the man- 
ufacturer ought to be held to strict ac- 
countability to any consumer who buys the 
product in reliance on such representa- 
tions and later suffers injury because the 
product proves to be defective or deleter- 
ious.” 

The case of Rogers v. Toni Home Perma- 
nent Co., 167 Ohio St., 244, 147 N.E. 2d 612 
—(decided January 29, 1958) arose on de- 
murrer to a pleading alleging in substance 
that the plaintiff, pursuant to the repre- 
sentations and claims of the defendant 
made directly to her in its advertisements 
and in strict reliance thereon, purchased 
locally a Toni Home Permanent set labled 
“Very Gentle”, that she followed explicitly 
the directions furnished her by the de- 
fendant and had her mother give her a 
permanent wave. She alleged that the in- 
gredients so applied to her hair were de- 
leterious and harmful, that her hair was 
caused to “assume a cottonlike texture and 
become gummy; that her hair refused to 
dry; and that when the curlers furnished 
by defendant were attempted to be re- 
moved, her hair fell off to within one-half 
inch of her scalp.” The petition further 
alleged that “defendant knew, or ought to 
have known in the exercise of ordinary 
care, that the preparation” bought by the 
plaintiff “would cause harm”. 

Under Ohio practice the demurrer re- 
quired the court to consider as admitted 
“all the well pleaded facts” of the petition. 

Judge Charles B. Zimmerman, who de- 
livered the majority opinion of the court, 
stated the question, as follows: 


*Of the firm of Knepper, White, Richards, Mil- 
ler & Roberts; Editor, Insurance Counsel Journal. 


“whether, in an action for damages 
brought by the ultimate purchaser of a 
product directly against its manufac- 
turer and based on the claim that the 
ingredients of the product were adver- 
tised and represented by the manufac- 
turer to such purchaser to be safe and 
harmless when devoted to their intended 
use, whereas, in fact they were harmful 
and deleterious, such ultimate purchaser 
is restricted to prosecuting his action on 
the basis of negligence alone or whether 
he may proceed on the theory of ex- 
press warranty.” 


After pointing out that, as applicable to 
the allegations of the petition in the pre- 
sent case, an “express warranty may be 
defined as an affirmation of fact by the 
seller of a product or commodity to induce 
the purchase thereof and on which affirm- 
ation the buyer relies in making the pur- 
chase”, Judge Zimmerman said: 


“Occasions may arise when it is fitting 
and wholesome to discard legal concepts 
of the past to meet new conditions and 
practices of our changing and progress- 
ing civilization. Today, many manu- 
facturers of merchandise, including the 
defendant herein, make extensive use of 
newspapers, periodicals, — signboards, 
radio and television to advertise their 
products. The worth, quality and bene- 
lits of these proucts are described in 
glowing terms and in considerable de- 
tail, and the appeal is almost universally 
directed to the ultimate consumer. 
Many of these manufactured articles are 
shipped out in sealed containers by the 
manufacturer, and the retailers who 
dispense them to the ultimate consumers 
are but conduits or outlets through 
which the manufacturer distributes his 
goods. The consuming public ordinarily 
relies exclusively on the representations 
of the manufacturer in his advertise- 
ments. What sensible or sound reason 
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then exists as to why, when the goods 
purchased by the ultimate consumer on 
the strength of the advertisements aimed 
squarely at him do not posseses their 
described qualities and goodness and 
cause him harm, he should not be per- 
mitted to move against the manufacturer 
to recoup his loss. In our minds no good 
or valid reason exists for denying him 
that right. Surely under modern mer- 
chandising practices the manufacturer 
owes a very real obligation toward those 
who consume or use his products. ” 


The manufacturer-defendant had relied 
on Wood v. General Electric Co., 159 Ohio 
St., 273, 112 N. E. 2d 8, wherein the court 
had held: 


“Although a subpurchaser of an in- 
herently dangerous article may recover 
from its manufacturer for negligence, in 
the making and furnishing of the article, 
causing harm to the subpurchaser or his 
property from a latent defect therein, no 
action may be maintained against a 
manufacturer for injury, based upon 
implied warranty of fitness of the article 
so furnished.” (Italics added) 


Judge Zimmerman refrained from “con- 
menting on the soundness of the holding 
in the Wood case” but did have this to 
say: 


“There is a difference between an ex- 
press warranty and an implied warranty. 
The former arises where there is a pos- 
itive representation of fact which in- 
duces a prospective purchaser to buy, 
whereas the latter arises where, con- 
sidering the relations between the par- 
ties, the nature of the transaction and the 
surrounding circumstances, a warranty 
is imposed by operation of law. More- 
over, an express warranty excludes an 
—e warranty. Springer v. Indiana- 
polis Brewing Co., 126 Ga., 321, 55 S.E., 
5a.” 


He further observed, “We are fully 
aware that the position outlined is opposed 
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to the present weight of authority and may 
conflict with previous decisions of this 
court. However we consider it a reason- 
able and logical approach today in keeping 
with modern methods of doing business.” 


This observation caused the concurring 
minority of the court to note that the 
majority opinion could have based “its 
conclusion upon well established princ- 
iples of law with respect to actions for 
deceit”. Judge Kingsley A. Taft, speaking 
for the minority, remarked: 


“I am very much disturbed by the 
suggestion in the majority opinion and 
in the syllabus that there may, in the 
absence of privity of contract or of some 
statutory basis, be some action for 


breach of an express warranty, irrespec- 
tive of any dishonesty, bad faith, neg- 
ligence or other fault in making the af- 
constituting such 


firmation 
warranty.” 


of fact 


Judge Taft pointed out that if the de- 
fendant “warranted, i. e., affirmed, that its 
product would not cause harm” with 
knowledge that its product would cause 
harm, then it would be liable in an action 
for deceit. Further, he said, if such warr- 
anty were made when the defendant did 
not know but should in the exercise of ord- 
inary care have known that its product 
would cause harm, “then there would be a 
question whether liability should be im- 
posed on the defendant for affirmations 
not fraudulently but only negligently 
made. See Smith, Liability for Negligent 
Language, 14 Harvard Law Review, 184.” 


As this decision becomes a basis for 
future litigation, probably a major subject 
of dispute will be as to whether there must 
be pleading and proof that the manu- 
facturer actually knew— or, in the exercise 
of ordinary care, should have known— 
that the product would cause harm. The 
pronouncements made in the majority 
opinion strongly suggest that this court 
would impose liability in the absence of 
such pleading and proof. 
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Coverage On Vehicles After Transfer of 
Ownership By Dealers and Non-Dealers 


WiLutiaAM V. GoucH* 
Rochester, New York 


N THE wintertime in New York state 
if it seems the snow always falls and it 
is like the defense of an insurance carrier 
to an action on an automobile policy—it 
too always seems to fall. Yet recently there 
must have been a warm spell for the court 
of appeals held there was no coverage even 
though the owner and named insured was 
liable under the law of the state. In a sec- 
ond very similar case the court held there 
was coverage. 

In Phoenix Insurance Company v. Gu- 
thiel, 2 N.Y. 2d 584; 141 N.E. 2d 909 
(1957) an owner insured with Phoenix 
sold a car and received part payment. An 
oral agreement was made with the pur- 
chaser as to the method of completing pay- 
ment. The seller signed the registration 
certificate but did not remove the license 
plates from the car and the purchaser de- 
parted with the car. He enjoyed its use 
for twenty-three days until he was involved 
in an accident while the seller’s license 
plates were still on the car. No application 
for new license plates had been made by 
the buyer. The seller’s policy of insurance 
on the car had not been cancelled prior to 
the accident. The policy provided, 


“To pay on behalf of the insured da- 
mages caused by accident arising out of 
the ownership, maintenance or use of the 
automoblie.” 


In the above fact situation, under New 
York law, the owner is estopped from de- 
nying ownership as he allowed his license 
plates to remain on the car. The problem 
before the court was to determine if Phoe- 
nix provided coverage for the accident to 
the seller, purchaser or both. 

The plaintiff insurance carrier instituted 
a declaratory judgment action to determine 
this question. It was their contention that 
the policy was written to cover the insured 
for liability “arising out of ownership, 
maintenance or use of the automobile”. 
As the named insured was no longer the 


*Of the firm of Brown, Zurett, Sullivan, Smith & 
Gough; Member, Automobile Insurance Committee. 


owner at the time of the accident there was 
no coverage. While the car was still regis- 
tered in the seller’s name, neverthless a sale 
had been made and the insured was no 
longer the owner under the Sales Act of 
New York State. They also contended that 
the estoppel doctrine was only applicable 
to the owner of the car as to his liability 
to a third party and not to his insurance 
carrier in an action on the question of cov- 
erage. The relationship between the in- 
sured and the carrier is one of contract and 
must be determined by the policy. 

The defendants argued that there was 
coverage as Section 59 of the Vehicle and 
Traffic Law of the State of New York pro- 
vides, 


“Every owner of a motor vehicle or mo- 
tor cycle operated upon a public highway 
shall be liable and responsible for death 
or injuries to persons or property result- 
ing from negligence in the operation of 
such motor vehicle or motor cycle in the 
business of such owner or otherwise by 
any person legally using or operating the 
same with the permission express or im- 
plied of such owner. All bonds executed 
by or policies of insurance issued to the 
owner of a motor vehicle or motor cycle 
shall contain a provision for indemnity 
or security against the liability and re- 
sponsibility provided for in this sec- 
diene 


(Emphasis added) 


Pursuant to the above section the courts 
of New York state have developed the 
estoppel doctrine which prevents an owner 
who leaves his license plates on his car after 
a sale, from denying ownership. This same 
section provides that all policies shall pro- 
vide coverage for liability assumed under 
this section. The fact that the seller was 
or was not the owner did not control, as 
under the above section the policy covered 
an accident in which the car was used or 
operated in such a way as to create possible 
liability on the part of the insured. It was 
also contended that there was coverage for 
the purchaser as he was driving with per- 
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mission of the seller as he had given the 
buyer the car and the plates. 


The special term held there was coverage 
for the buyer and seller and the appellate 
division (the first appellate court) reversed 
and held there was no coverage for the 
buyer or seller. This decision was affirmed 
in the court of appeals (highest New York 
Court) in a 5-2 verdict. In the majority 
opinion three of the judges stated the estop- 
pel doctrine as it applied to a car owner 
was tortious in nature and dictated by pub- 
lic policy, and that this policy cannot be 
extended to embrace a controversy contrac- 
tual in nature between the parties. The 
car had been sold prior to the accident and 
under the policy and the law the seller was 
no longer the owner and there therefore 
was no coverage. Nor could the seller give 
permission to the buyer as the seller was no 
longer the owner and had no control over 
the car. Two of the judges concurred in 
the result but not in the opinion. 


The two dissenting judges wrote separate 
opinions which may be made to circum- 
vent the Phoenix case. Care should be ta- 
ken at an early date to establish the fact 
that there was a sale. For some reason, it 
seems that an accident in the above fact 
situation always involves the policy limits 
or substantial amounts. What constitutes 
a sale may vary from state to state, but the 
Phoenix case and other similar cases afford 
an opportunity at an early date after an 
accident to take a firm position of no cov- 
erage. In the jurisdictions where the courts 
do not go behind the license plates on the 
car to determine coverage the above de- 
fense does not, of course, exist. 


In the Switzer case it could be said that 
it is an underwriting department problem 
to be sure the auto dealers comply with 
Section 61 when dealer plates are left on 
a car after a sale, however there will al- 
ways be a dealer who will violate this sec- 
tion. It has been said that the Switzer case 
holds, in effect, that if there is a garage 
liability policy there is coverage, and others 
say that it means if the assured runs a bus- 
iness there is coverage for any operation of 
a vehicle which in essence stated that under 
the estoppel doctrine the seller was still the 
owner and the policy had to provide cov- 
erage under Section 59 to both the buyer 
and the seller of the car. It was generally 
agreed that under the Sales Act and the 
Personal Property Act the buyer was the ac- 
tual owner at the time of the accident, al- 
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though the seller still had the car registered 
in his name. 


On the same day, the same court with 
about the same facts held there was cover- 
age under a garage liability policy. This 
policy provided coverage for the use of the 
premises for the purpose of an automobile 
dealer and all operations necessary or in- 
cidental thereto; and the ownership or use 
of any automobile in connection with the 
above defined operations. The omnibus 
clause was the same as the standard auto 
policy and stated that coverage was pro- 
vided for any person using an automobile 
covered by the policy, provided the actual 
use is by the name insured or with his 
permission. In Switzer v. Merchants Mu- 
tual Casualty Company, 2 N.Y. 2d 575; 141 
N.E. 2d 904 (1954) a used car dealer sold 
a truck, with payment to be made via a 
conditional sales contract. The car dealer 
left his license plates on the truck and the 
buyer took possession. Four days after the 
sale the vehicle was involved in an accident 
while the dealer’s license plates were still 
on the truck. The purchaser had not ap- 
plied for his own license plates. The de- 
fendant in the above entitled action had 
issued a standard garage liability policy to 
the car dealer which was in effect at the 
time of the accident. 


Section 63 of the Vehicle and Traffic 
Law of the State of New York provides a 
dealer may leave his license plates on a car 
he sells for five days if “before” delivery he 
files with the Commissioner of Motor Ve- 
hicles a verified statement of the sale and 
an application is made by the purchaser for 
plates within twenty-four hours after the 
delivery of the vehicle. In the Switzer case 
the requirements were not met by the deal- 
er and the court of appeals in an earlier 
case, Switzer v. Aldrich, 307 N.Y. 56; 120 
N.E. 2d 159 (1954), held the dealer was 
estopped from denying ownership. The in- 
stant case was to determine if there was cov- 
erage and the court of appeals in a 5-2 deci- 
sion held there was coverage for both the 
dealer and the purchaser. An interesting 
fact in this case was that the court stated in 
their decision that the carrier had defended 
the dealer in the action instituted by the 
plaintiff, and could not now evade cover- 
age for the dealer in view of their defense 
with knowledge of the facts. (The com- 
plaint was dismissed as against the dealer 
at the trial, which dismissal was subse- 
quently reversed in Switzer v. Aldrich, su- 
pra). In the trial in which the dealer re- 
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ceived his dismissal a substantial verdict 
was obtained against the driver, and it was 
for that verdict that the plaintiff's attor- 
ney was attempting to establish coverage. 


To establish coverage as against the pur- 
chaser of the car it was, of course, necessary 
to first establish coverage as against the car 
dealer irrespective of any coverage extend- 
ed by the actions of the insurance company 
in defending their assured. The majority 
opinion first established that by the express 
language in the policy the vehicle did not 
have to be owned to provide coverage. The 
court quoted the case of Abrams v. Mary- 
land Casualty Company, 300 N.Y. 80; 89 
N.E. 2d 235 (1949) in which latter case the 
court held there was coverage when an em- 
ployer sold his car to an employee and left 
the employer's license plates on the vehicle. 
At the time of the accident the employee 
in the Abrams case was in the course of 
his employment. The policy of insurance 
involved in that case listed the employer as 
the owner. 

The majority opinion in the Switzer 
case went on to say that the improper leav- 
ing of the plates on the vehicle was an op- 
eration incidental to the operation of the 
business and was of benefit to the buyer 
and the seller. The leaving of the license 
plates on the car was the permission to the 
buyer to use the car so he also was covered. 

The dissenting opinion, written by 
Judge Fuld, stated that he believed that 
there was no coverage and there was no dif- 
ference between the Switzer case and the 
Phoenix case. In each case if the law had 
been complied with by the seller there 
would have been no liability on his part. 
In each case there was an improper leaving 
of plates on the vehicle which estopped the 
owner from denying liability. In each case 
the policies used the same language in pro- 
viding coverage for injuries caused by acci- 
dent arising out of the ownership, main- 
tenance or use of an automobile. In each 
case an insured was defined in the policy 
as a named insured or one using the car 
with his permission. In each case the car 
was sold and the seller then lost all control 
over its use. Judge Fuld saw in both cases 
the same facts and in his opinion there was 
no coverage in either case. 

The majority opinion in the Phoenix 
case distinguished the Switzer case by stat- 
ing that the garage liability policy, being 
broader in scope, foresees and expects that 
when a car is sold by a dealer he can loan 
his plates on the car for five days, and the 
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policy by its terms and provisions is intend- 
ed to cover the use of the sold car and the 
limited use of the dealer’s plates. (Reason- 
ing seems to overlook that there would be 
no liability on the part of the car dealer 
if he had complied with Section 63 by giv- 
ing notice to the Commissioner of Motor 
Vehicles and by obtaining an application 
for registration from the buyer. According 
to the above reasoning the violation of the 
statute creates coverage and is forseeable.) 


There have been cases in other jurisdic- 
tions which uphold the theory that if the 
insured is not the owner of the car then 
the carrier need not provide coverage. Em- 
ployers Liability Assurance Corporation v. 
Sweatt, 95 N.H. 31; 57 A. 2d 157 (1948); 
Whitney v. Employers Indemnity Corpora- 
tion, 200 Iowa 25; 202 N.W. 236 (1935) ; 
Fagg v. Massachusetts Bonding & Insurance 
Company, 19 P. 2d 413 (Oregon); Olin 
Mathieson Chemical Corporation v. South- 
west Casualty Company, 149 F. Supp. 600 
(Arkansas 1957) ). But those cases also held 
that there was no liability on the part of 
the seller. In the Phoenix case there was 
liability on the part of the seller and still 
no coverage. Some of the jurisdictions in 
our country have a provision in their sta- 
tutes similar to the California Vehicle Code 
Section 186 (A) which provides that no 
transfer of the title in a vehicle registered 
hereunder shall pass * * * until notification 
of the Department of Motor Vehicles. Un- 
der the statutes of that type, the courts 
have held that ownership means registered 
ownership and have held liability and cov- 
erage until the change in registered owner- 
ship. (Mackie & Williams Food Store v. An- 
chor Casualty Company, 216 F. 2d 317 
(Missouri) ; Harbor Insurance Company v. 
Paulson, 135 Cal. 2d 22 286 P. 2d 870; Gar- 
lick v. McFarland, 159 Ohio St. 539, 113 
N.E. 2d 92 (1953) ). There have been car 
dealer cases which generally hold that once 
a sale has been effected that there is no 
liability and no coverage insofar as a car 
dealer is concerned. In the case of Callis 
v. Capital Chevrolet, 26 Tenn. App. 309; 
171 S.W. 2d 828 (1953), a car dealer sold a 
vehicle and left on his dealer’s license 
plates. The purchaser bought his license 
plates but did not put them on the car 
prior to the time the accident occurred. 
The court held that there was no coverage 
and no liability as to the car dealer. (Also 
see Nettles v. General Accident Fire & Life 
Assurance Corporation, 234 F. 2d 243 (Lou- 


isiana 1956.) 
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The two cases from New York have been 
set forth at length to indicate the closeness 
of the questions and to point out the prob- 
able arguments. Distinguishing between 
the two cases on a sound legal basis is diffi- 
cult if not impossible, as Judge Fuld point- 
ed out. The immediate problem, of course, 
is the future similar cases. The Phoenix 
case holds definitely that where a sale from 
a non-dealer can be established there is no 
coverage. If the facts established that the 
sale was not completed, or the buyer was 
using the car as an agent, or in the business 
of the seller, then a case is of benefit to 
the assured in his business, for this creates 
an insurable interest. Be that as it may, 
the case appears to be one in which the 
conclusion was arrived at first and the rea- 
soning applied secondly. 

On the face the two cases simply mean 
that if a standard automobile policy is is- 
sued to a non-dealer, and he sells his car 
and leaves thereon the plates, there is no 
coverage; whereas, if a garage liability 
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policy is issued to a car dealer, and he sells 
his car and leaves the plates thereon wrong- 
fully, there is coverage. The reasoning in 
the Phoenix case may be expanded to in- 
clude other fact situations. A familiar one 
which comes to mind is the situation in 
which the father of an infant has a car reg- 
istered in his name and buys the insurance. 
As soon as an accident occurs the adjustor 
discovers that the infant son of the register- 
ed owner had actually used his money to 
pay for the car, that he drove the car, and 
that he was the only one that used the car. 
It would seem the carrier would have a 
defense that the father was not the owner 
of the car and there would be no coverage, 
particularly if the son was not listed on 
the risk as one of the operators of the car, 
and if the company could show that they 
did not issue policies to persons, say, under 
twenty-five. In any event, the snow still 
falls in New York State in. the wintertime 
but those occasional warm days are very 
nice. 
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Contributory Negligence of Occupants 
of Motor Vehicles in Virginia 


Joun L. WALKER* 
Roanoke, Virginia 


INTRODUCTION 


HE CONCEPT of negligence, as an 

independent ground of legal liability, 
did not take definite shape until the last 
of the eighteenth and beginning of the 
nineteenth centuries.* So also, as might be 
expected, the doctrine of contributory neg- 
ligence was a relatively late comer in our 
legal history. Most writers agree that it had 
its birth in 1809 in the now famous Eng- 
lish case of Butterfield v Forrester,’ 11 East 
60, 103 Eng. Rep. 926 (1809). This con- 
cept, which plays such an important part 
in present-day tort litigation, made its first 
American appearance in Massachusetts in 
1824." 

It is well settled in Virginia that the 
plaintiff in an action for negligence cannot 
recover if he, himself, was guilty of contrib- 
utory negligence.‘ In the absence of a com- 
parative-negligence statute, no attempt will 
be made to balance the negligence of the 
plaintiff and defendant to determine which 
is the more at fault.’ 


Virginia Guest Doctrine 


Before considering the degree of care 
which an “occupant” (which term includes 


*Of the firm of Woods, Rogers, Muse & Walker. 

‘2 Harper and James, The Law of Torts, p. 1195. 

*In this case D had negligently laid across the 
road a pole which P ran into, although he could 
have avoided doing so had he not been “riding 
violently.” Lord Ellenborough, C.J., said, in 103 
Eng. Rep., at 927, “A cad is not to cast himself 
upon an obstruction which has been made by the 
fault of another and avail himself of it, if he do 
not himself use common and ordinary caution to 
be in the right . . . One person being in fault will 
not dispense with another’s using ordinary care 
for himself.” 

*Smith v. Smith, 2 Pick. 621 (Mass. 1824). See 
28 Chi.-Kent Law Rev. 189, 198 (1950). 

‘13 Michie’s Jurisprudence, Negligence Par. 26, 
p. 539. 


‘Id. at Par. 27, p. 541. 
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both “guest’” and “passenger’’) of a motor 
vehicle must exercise in order to be free 
of negligence, it is deemed advisable to 
mention briefly the Virginia “guest” doc- 
trine. 

Although the guest doctrine’ or rule of 
gross negligence was first applied to Vir- 
ginia automobile cases in 1931 in Boggs v. 
Plybon, 157 Va. 30, 160 S.E. 77 eon 
when the Massachusetts rule was adopted, 
Virginia has had a guest statute’ since 1938. 
Prior to Erie R.R. Co. v. Tompkins, 304 
U.S. 64, 58 S, Ct. 817, 82 L. Ed. 1188 (1938), 
the federal courts in Virginia were not re- 
quired to follow this decision and they did 
not do so.’ Hence, the statute was enacted 
in order to secure uniformity of decisions 
in the state and federal courts. The Vir- 
ginia statute has had little effect on the 
Virginia state courts, as it has been treated 
as a codification of the existing law.” Both 


*As to the distinction between a guest and pas- 


senger, see Dickerson v. Miller, 196 Va. 659, 85 
S.E. 2d 275 (1955); Davis v. Williams, 194 Va. 541, 
74 S.E. 2d 58 (1953); Mayer v. Puryear, 115 F. 2d 
675 (C. A. 4, 1940). See also 13 Washington & Lee 
Law Rev. 84 (1956) and 27 Va. Law Rev. 559 
(1941). 

"For good discussion of Virginia rule, see 42 Va. 
Law Rev. 97 (1956). For collection of Virginia 
guest decisions, see CCH, Insurance Law Reporter, 
Automobile, $900,046.02. 

*1950 Code of Virginia, Par. 8-646.1, which pro- 
vides as follows: “No person transported by the 
owner or operator of any motor vehicle as a guest 
without payment for such transportation and no 
personal pager of any such guest so trans- 
ported shall be entitled to recover damages against 
such owner or operator for death or injuries to 
the person or py | of such guest resulting from 
the operation of such motor vehicle, unless such 
death or injury was caused or resulted from the 
gross negligence or willful and wanton disregard of 
the safety of the person or property of the person 
being so transported on the part of such owner 
or operator. (1938, p. 417; Michie Code, 1942, Par. 
2154 (232).)” 

*Hewlett v. Schadel, 68 F. 2d 502 (4 Cir., 1934). 
Now, of course, the federal courts apply the gross 
negligence test. Mayer v. Puryear, 115 F. 2d 675 
(4 Cir., 1940). 

42 Va. Law Rev. 97, 99 (1956) “= 
Slayton, 193 Va. 470, 474, 69 S.E. 2d 466, 468 ( 


ley v. 
1952 
and Wright v. Osborne, 175 Va. 442, 445, 9 S.E. 
2d 452, 453 (1940). 
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the bench and bar have had difficulty in 
defining gross negligence in language that 
a jury can understand. 

In Young v. Dyer, 161 Va. 434, 440, 170 
S.E. 737, 739 (1933), the Virginia Supreme 
Court of Appeals said: 


“A mere failure to skilfully operate an 
automobile under all conditions, or to 
be alert and observant, and to act in- 
telligently and operate an automobile at 
a low rate of speed may, or may not, be 
a failure to do what an ordinarily pru- 
dent person would have done under the 
circumstances, and thus amount to lack 
of ordinary care; but such lack of atten- 
tion and diligence, or mere inadvertence, 
does not amount to wanton or reckless 
conduct, or constitute culpable negli- 
gence for which defendant would be re- 
sponsible to an invited guest.” 


In the foregoing case the evidence show- 
ed that a car traveling at approximately 50 
miles an hour overturned going around a 
sharp righthand curve. The driver was un- 
familiar with the road. Statements made by 
the plaintiff at the time showed acquies- 
cence in the manner of driving. A judg- 
ment for the plaintiff based upon a jury’s 
verdict in the trial court was set aside by 
the court of appeals on the ground that 
gross negligence had not been established. 
The statement of the court quoted above 
was frequently used thereafter as a defini- 
tion of gross negligence when the trial 
court ruled that a jury question was in- 
volved. 

In Crabtree v. Dingus, 194 Va. 615, 618, 
74 S.E. 2d 54, 56 (1953) , the Virginia court 
said: 


“Gross negligence, as we have often 
said is that degree of negligence which 
shows an utter disregard of prudence 
amounting to complete neglect of the 
safety of another. Millard v. Cohen, 187 
Va. 44, 46 S.E. (2d) 2; and the cases 
there cited. The element of culpability 
which characterizes all negligence is in 
gross negligence magnified to a high de- 
gree as compared with that present in 
ordinary negligence. Thornhill v. Thorn- 
hill, 172 Va. 553, 2 S.E. (2d) 318. It has 
been described as such heedless and reck- 
less disregard of the rights of another as 
should shock fair-minded men. Carr v. 
Patram, 193 Va. 470, 69 S.E. (2d) 466; 
Reel v. Spencer, 187 Va. 530, 47 S.E. (2d) 
359; and Carroll v. Miller, 175 Va. 388, 
9 S.E. (2d) 322.” 
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In the foregoing case plaintiff's decedent 
was killed when the car in which she was 
riding as a guest crashed head-on into a 
culvert guardrail. At the point of impact 
the car had negotiated a sharp curve and 
had been driven on a straight road for 
about 75 feet. It apparently left the hard 
surface only a few feet from the culvert. 
The defendant was injured and was not 
able to give a statement as to what took 
place, except that he turned to the right 
for a reason he could not later remember. 
The evidence was not clear as to the speed 
of the car at the time of the accident but 
there was evidence that two miles away 
it was traveling 47 miles an hour. The de- 
fendant had told the trooper that he was 
traveling approximately 40 miles an hour. 
The accident occurred at night when the 
road was wet. Again the Virginia Supreme 
Court of Appeals set aside a judgment for 
the plaintiff on the ground that gross neg- 
ligence had not been established. Although 
the court had held that physical evidence 
may under certain circumstances indicate 
an excessive rate of speed, it took the posi- 
tion that the damage to the car and culvert 
in that case failed to show excessive speed 
amounting to gross negligence. 

As the pendulum has swung back and 
forth in guest cases in Virginia, the real 
fight has been on whether or not enough 
evidence has been introduced to take the 
case to the jury on the question of gross 
negligence. The defense tries to keep the 
case from the jury on the ground that the 
evidence as a matter of law fails to show 
gross negligence on the part of the defen- 
dant. Ordinarily, whether gross negligence 
is established is a question of fact for the 
jury. It becomes a question of law for the 
court only when under the applicable rules 
of negligence reasonable men should not 
differ as to the proper inferences and con- 
clusions to be drawn from the evidence.” 
Counsel for the defense have learned to 
their sorrow that juries frequently fail to 
distinguish between ordinary negligence 
and gross negligence, irrespective of what 
the instructions may say. 


General Duty Of Occupanis 


Upon proof of negligence (gross in the 
case of a guest) proximately causing an au- 
tomobile accident, the occupant is entitled 
to recover from the driver in the absence 
of some defense other than the lack of ac- 


“Garst v. Obenchain, 196 Va. 664, 85 S.E. 2d 
207 (1955) . 
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tionable negligence. Not infrequently con- 
tributory negligence is relied upon as a de- 
fense. It is an important one because it 
may be asserted not only against the driver 
of the motor vehicle but also against all 
joint tortfeasors. Moreover, the rules ap- 
plied in determining whether the occupant 
was guilty of contributory negligence are 
the same in actions against the driver, in 
actions against third persons, and in ac- 
tions against both the driver and third 
persons.” In other words, what is contrib- 
utory negligence on the part of the occu- 
pant as to any defendant is likewise con- 
tributory negligence as to all of them in 
the absence of a special statute. 

Although the driver’s negligence would 
not ordinarily be imputed to the occupant 
riding with him so as to bar the latter’s 
right of recovery against another driver, 
yet, when a danger arising out of the op- 
eration of the vehicle is manifest to the 
occupant who has an adequate opportunity 
to control the situation, he cannot sit idly 
by and permit himself to be injured. Any 
negligence on his part contributing to the 
accident will bar his recovery.” 

The general rule” is stated in I The Law 
of Automobiles, Virginia and West Vir- 
ginia, § 35, page 132, as follows: 


“In other words, if the plaintiff, in the 
exercise of due and ordinary care, such 
as would be exercised by a reasonably 
prudent and cautious man, saw or should 
have seen that the driver was conducting 
himself in a negligent manner, and if, 
under those circumstances, a reasonably 
prudent and cautious man would have 
warned or cautioned or attempted to 
persuade the driver from his reckless con- 
duct, and to drive his car in a careful 
and prudent manner, and failed to give 
such warning or caution or to make such 
attempt, and such failure caused or con- 
tributed to the collision, then the occu- 
pant would be guilty of contributory 
negligence which would bar his recov- 
ery.” 


Although the principles to be applied 
are clear, their application to the facts of 
a particular case has not always been easy. 
Generally the occupant may trust the 


*] The Law of Automobiles, Virginia and West 
Virginia, Par. 35, p. 130. 

*Tbid. 

“See also Michie’s Jurisprudence, Automobiles, 


Par. 39, p. 493 and Par. 70, p. 551; 4 Blashfield, 
Part 1, Cyclopedia of Automobile Law and Prac- 
tice, Par. 2391, p. 515 et seq. 
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driver until it becomes plain that such 
trust is misplaced. As a rule he is not re- 
quired to exercise the same degree of care 
as the driver. The mere fact that heremains 
silent or does nothing is not necessarily in- 
dicative of negligence. Under the facts of 
the particular case the best course may be 
to remain silent. 

Under what circumstances, to what ex- 
tent, and in what manner the occupant 
should act for his own safety will now be 
considered. 

In Garst v. Obenchain, 196 Va. 664, 672, 
85 S.E. 2d 207, 212 (1955), the Virginia 
Supreme Court of Appeals said: 


“It is well settled that if a guest in 
an automobile knows, or in the exercise 
of due care should know, that the driver 
is operating the car in a negligent or 
reckless manner, or is incompetent to 
drive, it is the duty of the guest to take 
the same precautions to avoid injury that 
a reasonably prudent person would have 
taken under the circumstances. These 
precautions usually take the form of 
warning the driver of apparent dangers, 
protestations or even leaving the automo- 
bile at the first reasonable opportunity. 
However, the guest has no duty to direct 
or control the driver who has physical 
control of the car, but may trust him 
until it becomes clear that such trust 
is misplaced. This is because attempts 
by the guest to direct or control the 
driver may result in more harm than 
good by creating hesitation or indecision 
in the driver and therefore an additional 
hazard, especially when the danger is al- 
ready imminent. Steele v. Crocker, 191 
Va. 873, 62 S.E. (2d) 850; Mize v. Gard- 
ner Motor Co., 166 Va. 415, 186 S.E. 108; 
N. & W. Ry. Co. v. Wellons’ Adm’r, 155 
Va. 218, 154 S.E. 575; 2 Michie’s Jur., 
Automobiles, § 70, page 551, 5 Am. Jur., 
Automobiles, § 475, page 769 et seq.; 154 
A. L. R. 924,” (Ital. supp.) 


The court reversed a judgment for the 
plaintiff and remanded the foregoing case 
because of the granting of an erroneous 
instruction. The evidence showed that the 
defendant drove along a winding road and 
tried to negotiate a 20° curve at a danger- 
ous speed, after having been warned to 
slow down by the guest who was killed. 
He failed to heed the warning and demol- 
ished his car when he ran it off the high- 
way into a tree. The court held that there 
was ample evidence of gross negligence to 
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take the case to the jury and there was no 
evidence of contributory negligence on the 
part of the defendant. 

In Virginia Transit Co. v. Simmons,” 198 
Va. 122, 92 S.E. 2d 291 — Mrs. Sim- 
mons was injured when the car driven by 
her husband was struck by the bus of the 
defendant whose driver was admittedly 
negligent. She recovered a judgment 
against the bus company in the trial court. 
There was evidence from which the jury 
might have concluded that Mr. Simmons 
was also negligent, but the trial court cor- 
rectly refused to instruct the jury on the 
theory of joint enterprise under which the 
negligence of Mr. Simmons would have 
been imputed to his wife. The Virginia Su- 
preme Court of Appeals, however, in af- 
firming the judgment for the plaintiff, sta- 
ted that Mrs. Simmons was not guilty of 
contributory negligence and the trial court 
had correctly refused to submit that ques- 
tion to the jury. After saying that the oc- 
cupant is not required to exercise the same 
vigilance and watchfulness as the driver, 
the court said at 198 Va. 128, 92 S.E. 2d 
296: 


“It is, however, the passenger’s duty to 
exercise reasonable care for his own safe- 
ty, that is, he must observe the same de- 
gree of care that a reasonable person 
would exercise under like circumstances. 

‘““*While an occupant of a vehicle is 
not required to exercise the same watch- 
fulness as the driver, it is his duty to ex- 
ercise ordinary care, including a reason- 
able use of his faculties of sight, hearing, 
and intelligence, to observe and appre- 
ciate danger or threatened danger of in- 
jury, and, if he fails to do so, and such 
failure contributes to the injury com- 
plained of as a proximate cause, he is 
guilty of contributory negligence.’ 65 C. 
J. S., Negligence, § 152. 63 A. L. R. 1432; 
4 Blashfield: Cyclopedia of Automobile 
Law and Practice, (Perm. ed.), Part 1, 
§ 2411; 5 Am. Jur., Automobiles, § 475; 
2 M. J., Automobiles, § 39. 

“There is no evidence to suggest that 
Simmons had failed to keep a proper 
lookout or had operated the car negli- 
gently previous to the mishap. Imme- 
diately before, and at the time of the 


*Another Virginia case is Murray v. Smithson, 


187 Va. 759, 48 S.E. 2d 239 (1948) (16-yr. old 
guest who only occasioinally drove cars did not ob- 
serve excessive speed of defendant’s car until it 
was too late; no contributory negligence as a mat- 
ter of law). 
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collision, he was driving at a moderate 
and lawful speed. There was nothing to 
alert plaintiff or indicate to her that Sim- 
mons was not keeping a proper lookout 
for other vehicles; nor was there any- 
thing to prompt her to be on the look- 
out for vehicles approaching from side 
streets.” 


Reliance On Care Of Driver 


In Steele v. Crocker, 191 Va. 873, 62 S.E. 
2d 850 (1951), the defendant, in overtak- 
ing three snow plows, drove his south- 
bound car into the extreme left lane (east 
side of road) on a curve near the top of a 
hill, where visibility was pose because of 
the weather and topographical conditions. 
He went into a skid when he saw a north- 
bound car approaching, and collided with 
it. The jury was instructed as to gross neg- 
ligence, proximate cause, and contributory 
negligence, and returned a verdict for the 
plaintiff, who was a guest in defendant's 
car. In affirming the judgment for the 
plaintiff the court said at 191 Va. 882, 62 
S.E. 2d 854: 


“There is no evidence that Mrs. Crock- 
er saw or knew that Steele was going to 
attempt to pass the last snow plow by go- 
ing into the northbound lane of traffic, 
in sufficient time to have made an effect- 
ive objection. Steele did not pull over 
into the extreme east lane until he was 
about 50 feet from the crest of the hill. 
Up to that time he had had no trouble, 
and Mrs. Crocker had a right to believe 
that her father would drive safely until 
it became plain that her trust was mis- 
placed. He did nothing to indicate that 
it was his intention to go into that lane 
and up to the moment he drove into it, 
he was safe in the middle lane. Driving 
at 30 miles an hour and suddenly mak- 
ing a turn to the left gave his passenger 
little time to remonstrate. After he got 
into the lane it was too late to protest. 
Remonstrance might have resulted in 
more harm ‘than good by creating hesita- 
tion or indecision as to his course. It is 
one thing to warn a driver of a danger 
unknown to him, and quite another to 
give directions when the danger is al- 
ready imminent. One may prevent an ac- 
cident, the other may tend to create an 
additional hazard.” (Italics supplied.) 


In Garst v. Obenchain, 196 Va. 664, 85 
S.E. 2d 207 (1955), discussed above, the 
court also indicated that the occupant may 
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normally rely on the care of the driver 
until it becomes clear that such trust is 
misplaced. 

This rule is predicated upon the assump- 
tion that the driver will not improperly in- 
crease the common risks of travel. Hence, 
in the absence of some special circumstance 
which gives rise to a reason for so doing, 
an occupant is not bound to anticipate 
negligent conduct on the part of the dri- 
ver.” But an occupant cannot ignore dan- 
gers which are obvious or trust his safety 
absolutely to the driver. He must act as a 
reasonably prudent person would have act- 
ed under like circumstances. An occupant 
riding on the rear seat of an automobile 
need not exercise the same degree of care 
as the one riding on the front seat. The 
rear seat rider, however, must exercise care 
proportionate to the danger of which he 
has knowledge. 


Occupant’s Position In Vehicle 


On the question of whether or not the 
plaintiff's position in the vehicle amounted 
to contributory negligence, the Virginia 
Supreme Court of Appeals in Morris v. 
Dame’s Ex’r, 161 Va. 545, 564, 171 S.E. 662, 
668 (1933), said: 


“To bar his recovery his negligence 
must have been a failure to use due care 
with respect to the event which resulted 
in his injury, and must have borne such 
a relationship to that event that, if he 
himself had not been negligent, he would 
have received no injury from the negli- 
gence of the defendant. It is not suffi- 
cient to bar his recovery that, if he had 
not been negligent, the event might not 
have resulted in his being injured, or 
might, or even would not have resulted 
in injuring him as seriously as it did.” 


The court held that his position was not 
the proximate cause of his injury. 


In Selfe v. Fuller, 179 Va. 30, 18 S.E. 2d 
254 (1942), the defendant contended that 
the plaintiff was guilty of contributory neg- 
ligence as a matter of law in that he had 
his arm out of the bus window at the time 
of the accident. The arm was badly injured 
in an accident between the bus and a truck 
and as a result it was necessary to amputate 
the arm five inches below the shoulder. 
There was a conflict in the evidence as to 
where the plaintiff's arm was prior to the 


*4 Blashfield, Part 1, Cyclopedia of Automobile 
Law and Practice, Par. 2392, p. 527. 
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impact. On conflicting evidence the jury 
decided in favor of the plaintiff. The Vir- 
ginia Supreme Court of Appeals, therefore, 
affirmed the judgment for the plaintiff. 

The general law is that occupants of mo- 
tor vehicles must exercise ordinary care to 
avoid taking positions in motor vehicles 
which will expose them to unnecessary risks 
of travel.” It is believed that this general 
law will be applied in Virginia. 


Falling Asleep 


In Newell v. Riggins, 197 Va. 490, 90 
S.E. 2d 150 (1955), the plaintiff was asleep 
at the time of the accident and the defen- 
dant host fell asleep while driving the car. 
The jury returned a verdict for the defend- 
ant. The Virginia Supreme Court of Ap- 
peals set aside the verdict and held that 
the trial court committed error in granting 
an instruction with reference to the con- 
tributory negligence of the plaintiff. At 
197 Va. 493, 90 S.E. 2d 152, the court said: 


“There was nothing to indicate to the 
plaintiff or to forewarn her that the de- 
fendant was apt to go to sleep while driv- 
ing his car, or that he would be inatten- 
tive or careless about his duties as a 
driver. The fact that she was asleep bore 
no causal relation to the accident. The 
defendant himself states positively that 
there was no act of the plaintiff which 
helped, aided or contributed towards 
bringing about the cause of her injury, 
—an admission binding upon him. Mas- 
sie v. Firmstone, 134 Va. 450, 114 S.E. 
652; Crew v. Nelson, 188 Va. 108, 114, 49 
S.E. (2d) 326. The facts are such that 
reasonable men should not differ as to 
the conclusion that plaintiff was not guil- 
ty of contributory negligence.” 


The judgment was accordingly reversed 
and the case remanded for a new trial. 

An occupant cannot escape the obliga- 
tion of exercising due care on the ground 
that he fell asleep if an ordinarily prudent 
person would not have fallen asleep under 
similar circumstances. The mere fact that 
he went to sleep, however, does not neces- 
sarily show that he was negligent.” 


Intoxicated Driver 


It is negligence for a person to enter an 
automobile knowing that the driver is in- 
toxicated, if a reasonably prudent person 


"7d. at Par. 2433, p. 586. 
"Jd. at Par. 2432, p. 588. 
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would not have entered under such cir- 
cumstances.” Whether the occupant knows 
or should know of the intoxication of the 
driver is normally a question for the jury. 
If the occupant observes the intoxication 
of the driver before the ride commences, 
he should not go along. If he learns of it 
after the trip has commenced, he should 
get out at the first practical opportunity. 

In Yorke v. Maynard, 173 Va. 183, 3 S.E. 
2d 366 (1939), the driver testified that he 
was not drunk but that he had taken four 
or five drinks and could feel the effects of 
them. There was evidence that he was very 
much intoxicated. The plaintiff testified 
that on the drive after the drinking she 
protested at the manner in which the de- 
fendant was driving. He said he heard no 
protest. He was familiar with the road. 
There was evidence that his speed was 
about 40 miles an hour, but after applying 
his brakes the car traveled a distance of 
245 feet down the highway before it turned 
over. 

On the first trial of the case there was 
a verdict for the defendant. The trial court 
thought that instruction K, which it had 
given with reference to drinking, was er 
roneous, and granted a new trial. On the 
second trial the plaintiff secured a judg- 
ment for $1,000. On the appeal that follow- 
ed the Virginia Supreme Court of Appeals 
considered the propriety of the action ta- 
ken by the trial court in setting aside the 
verdict for the defendant in the first trial. 
It said at 173 Va. 187, 3 S.E. 2d 368: 


“Instruction K was given at the re- 
quest of the defendant. It follows: “The 
court instructs the jury that if you be- 
lieve from the evidence in this case that 
the defendant had been drinking intoxi- 
cating liquor at the Wigwam on the 
night of the accident, and that the de- 
fendant had consumed such quantity of 
intoxicants as to likely affect his opera- 
tion of his automobile, and that such 
facts were known to the plaintiff, or in 
the exercise of ordinary care might have 
been known to her, and that a reason- 
ably prudent person acting with ordinary 
care should under the facts and circum- 
stances existing have declined to ride in 
said automobile with the defendant op- 
erating the same, but the plaintiff, nev- 
ertheless, entered and rode in said auto- 


“Id. at Par. 2453, p. 605. See annotation in 15 
A. L. R. 2d 1165. 
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mobile and was injured by reason of 
the negligent operation of the car by the 
defendant, then, such conduct on the 
part of the plaintiff would bar a recov- 
ery by her.’ 


“The trial court thought that instruc- 
tion K was erroneous and that it should 
not have been given. For that reason 
it set the verdict aside and awarded a 
new trial. We are of opinion that the 
action of the court was improper. 


“The condition of Yorke as to sobriety 
was a very material factor in ascertain- 
ing whether or not the plaintiff was guil- 
ty of contributory negligence. If he was 
in fact intoxicated to the extent that it 
would have been dangerous for him to 
drive the car and the plaintiff knew or 
ought to have known of his condition 
and yet rode with him and was injured, 
the jury could reasonably have found her 
guilty of contributory negligence. On 
the other hand the jury might have 
found that he was not so intoxicated as 
to render him a dangerous driver; or 
that he was intoxicated and the plaintiff 
did not know it when she drove with 
him. In either event they could have 
found her guilty of no negligence. 


“The principle is well illustrated by 
this syllabus in Seaboard A. L. Ry. Co. 
v. Terrell, 149 Va. 344, 141 S.E. 231, 
where it is said: ‘In the instant case the 
court instructed the jury that if plaintiff, 
a passenger in an automobile at the in- 
vitation of the driver, had an opportun- 
ity to observe the driver and perceived 
that he was reckless or intoxicated or not 
in a fit condition to drive the car and 
continued to ride with him, this was neg- 
ligence on her part and would bar her 
recovery if the driver was negligent and 
his negligence caused or contributed to 
the accident.’ ” 


Although the court indicated that in- 
struction K did not cover properly proxi- 
mate cause, the defect was cured by an- 
other instruction. 

In other cases arising out of the same 
accident the plaintiffs were more fortunate, 
in that they secured jury verdicts on which 
the trial court entered judgments. In af- 
firming the trial court judgments, the Vir- 
ginia Supreme Court of Appeals indicated 
that the questions of gross negligence, and 
contributory negligence, including the pro- 
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tests and extent of intoxication, were for 
the jury.” 
In Shiflett’s Adm’x v. V. P. & P. Co., 136 


Va. 72, 116 S.E. 500 (1923), there was a: 


judgment for the defendant in the trial 
court which was reversed on appeal be- 
cause of the granting of several erroneous 
instructions. At 136 Va. 80, 116 S.E. 502, 
i ae Supreme Court of Appeals 
said: 


“The evidence shows that Tyree had 
been drinking, and the jury may have 
inferred that he was under the influ- 
ence of liquor, but this is far from charg- 
ing the intestate with the consequences 
of his negligence. 

For aught that appears in the record, 
Tyree may have been operating a taxi 
or a jitney, and the intestate may have 
entered his car and paid her fare at Har- 
rison street in utter ignorance of the fact 
that he had ever taken a drink. There 
is no evidence of any negligence on his 
part from that point to the turn to cross 
the track that would have put her on 
notice that it was not safe to ride with 
him, nor that she could have left the 
car before the collision. On these subjects 
the burden of producing evidence was 
on the defendant, but it offered none. 

“The language ‘noticeably under the 
influence of liquor’ is itself equivocal, 
but even if it be construed in the light 
most favorable to the plaintiff, and if 
there had been evidence. sufficient to 
support it, it should have been made 
clearly to appear, as it does not, that that 
condition existed at the time when the 
intestate entered the automobile, or that 
she had the opportunity of leaving it 
after his condition was or should have 
been discovered.” 


In other words, the court took the po- 
sition that under the evidence the plain- 
tiff’s decedent could have entered the mo- 
tor vehicle without knowing that the driver 
was under the influence of intoxicants or 
that if she learned that after she entered, 
there was no evidence that she had an 
Opportunity to leave the vehicle. There- 
lore, the defendant failed to prove that the 
occupant was guilty of contributory negli- 
gence. 


*Yorke v. Cottle, 173 Va. 372, 4 S.E. 2d 372 
(1939) Yorke v. Mason, 173 Va. 379, 4 S.E. 2d 375 
(1939). 
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Negligently Alighting From Vehicle 


In Eggleston v. Broadway-Manhattan 
Taxicab Corp., 194 Va. 584, 74 S.E. 2d 212 
(1953), the cab in which the plaintiff had 
been riding “parked double.” While the 
cab was in that position, the plaintiff open- 
ed the door on the street side and was in 
the act of alighting at a time when an on- 
coming car was dangerously near. The car 
struck the cab door and knocked it against 
the plaintiff's foot and leg. In an action 
against the cab company and driver of the 
other vehicle the trial court sustained a 
motion at the end of the plaintiff's evi- 
dence to strike the evidence (the Virginia 
equivalent of a directed verdict) on the 
ground that it showed as a matter of law 
that she was guilty of contributory negli- 
gence. Judgment for defendant was affirm- 
ed on appeal. 

In Jamison v. Richardson, 198 Va. 190, 
93 S.E. 2d 140 (1956), plaintiff was a pay- 
ing passenger on the truck of the defend- 
ant. While the truck was stopped on the 
hard surface of the highway, in violation 
of two state statutes, the plaintiff did not 
see a truck and an automobile of the co- 
defendant approaching from the rear. The 
truck overtook the parked truck of the de- 
fendant, but the automobile ran into the 
rear of the defendant’s parked truck and 
seriously injured the plaintiff who was 
alighting from the rear. 

The driver of the automobile did not 
defend the action and a judgment by de- 
fault went against him. The trial court sus- 
tained a motion to strike the plaintiff's 
evidence, which, of course, resulted in judg- 
ment for the defendant truck driver. In 
affirming that judgment the Virginia Su- 
preme Court of Appeals said at 198 Va. 
193, 93 S.E. 2d 143: 


“But whether the defendant be a pri- 
vate carrier or a common carrier, the 
fact that the plaintiff is a passenger does 
not relieve him of the duty of taking 
reasonable care for his own safety, and 
a carricr cannot be held responsible for 
injuries to a passenger whose conduct in 
voluntarily and unnecessarily placing 
himself in a position of danger is a prox- 
imate cause of his injuries. 3 Mich. Jur., 
Carriers, § 62, page 758. 

“We applied this principle in the re- 
cent case of Eggleston v. Broadway, Etc., 
Corp., 194 Va. 584, 74 S.E. 2d 212. There 
the plaintiff, a passenger in a taxicab, 
could have alighted either on the street 
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side or the sidewalk side and chose to 
get out on the street side. She did not 
see the approaching car which struck the 
open door of the cab and caused her in- 
jury. We held that the plaintiff was 
guilty of contributory negligence as a 
matter of law because she failed to exer- 
cise care commensurate with the danger 
and hazards incident to such an under- 
taking.” 
* * * 

“In the present case the plaintiff's evi- 
dence shows without conflict and without 
any reasonable inference to the contrary 
that he undertook to get out of the back 
end of the truck which was stopped on 
the hard surface of the highway in the 
lane of vehicles going in the direction 
the truck was headed, in violation of the 
law, and in a situation of danger as ob- 
vious to the plaintiff as it was to the de- 
fendant. He lived near the road and says 
in his brief that the defendant’s truck 
was parked ‘on the traveled portion of 
a thickly congested highway.’ Yet with 
this knowledge he undertook to get out 
right in the path of the approaching coal 
truck, which turned aside, and the car of 
Peery Richardson following it, which did 
not turn aside, both in plain view. He 
did not see them either because he failed 
‘to exercise ordinary care to look for ap- 
proaching traffic,’ or failed to heed that 
which was ‘open to ordinary observation 


- oF 


and dangerously near’. 


Railroad Crossing Cases 


It is the duty of an occupant of an auto- 
mobile approaching a railroad crossing to 
use ordinary care for his own protection by 
looking or listening a reasonable distance 
from the railroad tracks for the approach 
of trains, in order that he can by the exer- 
cise of ordinary care inform the driver of 
an approaching train in time to prevent 
a collision. If he sees, or a reasonably pru- 
dent person would have seen, the approach- 
ing train in time to inform the driver of 
the approach and to cause him to stop the 
automobile and thereby avoid an accident, 
but fails to do so, he is guilty of contrib- 
utory negligence as a matter of law.” Be- 
cause of the danger of a serious accident 
at a railroad crossing, the occupant of an 
approaching motor vehicle must exercise 
more care there than under other circum- 
stances. 


™5 Am. Jur., Automobiles, Par. 486, p. 776. 


INSURANCE COUNSEL JOURNAL 


April, 1958 


The general principles of contributory 
negligence apply to railroad crossing acci- 
dents in Virginia except where the rail- 
road’s negligence consists in the failure to 
give the statutory signals” at a_ public 
crossing outside of an incorporated city or 
town. In such case, the traveler has the ben- 
efit of the comparative negligence rule. 

One of the leading cases on the subject 
in Virginia is Butler v. Darden, 189 Va. 
459, 53 S.E. 2d 146 (1949). In that case 
Butler, who was seated on the right front 
seat of an automobile going north, was 
killed when it was struck by a westbound 
train. In an action against the driver of 
the automobile and the railroad, the jury 
returned a verdict for the plaintiff admin- 
istratrix. The trial court set aside the ver- 
dict and entered judgment for both defen- 
dants on the ground that the decedent was 
guilty of contributory negligence as a mat- 
ter of law. The court concluded that there 
was sufficient evidence of gross negligence 
on the part of the driver of the automobile 
in which Butler was riding to support a 
verdict for the plaintiff, but his own con- 
tributory negligence barred a recovery. 

From a point 45 feet from the railroad 
track each could see an approaching train 
three quarters of a mile away. The Virginia 
Supreme Court of Appeals said that if the 
evidence convicted the driver of gross neg- 
ligence, then the same evidence also con- 
victed Butler of contributory negligence. 

The court stated that it was Butler’s duty 
to look and listen. At 189 Va. 465, 53 S.E. 
149, the court said: 


“While the negligence of the driver is 
not to be imputed to the passenger, yet 
the passenger must exercise reasonable 
care for his own safety. He must look and 
listen and warn his driver if he sees a 
train approaching. The railroad track is 
to him, as to others, a signal of danger. 
Since he knew the crossing and its use 


1950 Va. Code, Par. 56-414. The effect of fail- 
ure to give the statutory signals is set forth in 
Par. 56-416 which reads as follows: 

“If the —— in charge of any railroad 
engine or train fail to give the signals required 
by law on approaching a grade crossing of a 
sr highway, the fact that a traveler on such 

ighway failed to exercise due care in approach- 
ing such crossing shall not bar recovery for an 
injury to or death of such traveler, nor for an 
injury to or the destruction of property in his 
charge, where such injury, death, or destruction 
results from a collision on such crossing between 
such engine or train and such traveler or the 
property in his charge, respectively; but the 
failure of the traveler to exercise such care, may 
be considered in mitigation of damages.” 
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and the condition of jts approaches, 
more was required of him than of a 
stranger to the locality. He should have 
looked and listened where it would have 
been effective and this duty was com- 
mensurate with the character of the cross- 
ing as he knew it to be. Hancock v. Nor- 
folk, etc., R. Co., 149 Va. 829, 141 S.E. 
849; Norfolk, etc., R. Co. v. Wellons, 155 
Va. 218, 154 S.E. 575; Virginian R. Co, 
v. Rodgers, 170 Va. 581, 197 S.E. 476; 
Southern R. Co. v. Whetzel, 159 Va. 796, 
167 S.E. 427; Virginian R. Co, v. Bacon, 
156 Va. 337, 157 S.E. 789.” 


The Butler case was also discussed in 
Steele v. Crocker, 191 Va. 873, 62 S.E. 2d 
850 (1951). The court there pointed out 
the distinction between an accident in 
which two automobiles collide and one in 
which an automobile is struck by a train 
at a crossing. Because of the danger in 
approaching a railroad crossing, it is the 
duty of an occupant of the automobile, as 
well as that of the driver, to look and 
listen. The Virginia law on this point is 
clear and well established.” 


Duty To Protest 


In Yorke v. Cottle, 173 Va. 372, 376, 4 S. 
E. 2d 372, 374 (1939), the Virginia court 
said with reference to the duty of the oc- 
cupant to protest: 


“It was urged that it was the duty of 
Cottle to warn Yorke and not having 
done so, he cannot recover. It is patent, 
of course, that Miss Maynard, who was 
sitting by Cottle’s side, in the rumble 
seat, did warn Yorke, but without avail. 
He paid no attention to her. It would 
seem vain for Cottle to have done the 
same thing. Again, he was not in a 
position to. become aware of the danger 
or hazards that were at hand. Yorke was 
in such position. No end of warning 
from Cottle, had he been conscious of 
danger, could have carried to Yorke 
greater awareness of his peril than he 
already had or ought to have had.” 


In Remine and Meade v. Whited, 180 
Va. 1, 8, 21 S. E. 2d 743, 746 (1942), the 
Virginia court said: 


*Southern Rwy. Co. v. Whetzel, 159 Va. 796, 167 
S.E. 427 (1933); Norfolk and Western Rwy. Co. 
v. Wellons, 155 Va. 218, 154 S.E. 575 (1930); Han- 
cock v. Norfolk and Western Rwy. Co. 149 Va. 
829, 141 S.E. 849 (1928). See also annotation in 
90 A. L. R. 984. 
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“Conditions under which, in such cir- 
cumstances, a defense of contributory 
negligence can be sustained have been 
frequently stated and restated by this 
court and have been well phrased by 
Mr. Justice Hudgins in Linton v. Vir- 
ginia Elec., etc., Co., 162 Va. 711, 174 S. 
E. 667, where he said: 


“*When a person has observed a 
dangerous situation of which the 
driver is apparently unconscious, it is 
his duty, if he is so situated that he 
can readily do so, to call the driver's 
attention to it; and, if he fails to do so 
and is injured as a result of such 
failure, he is guilty of negligence’.” 

In the foregoing case, however, the 
court said the occupant had every right to 
believe the driver saw the approaching 
car and that there was no occasion for her 
to do anything under the circumstances. 

In Montgomery v. Whitfield, 188 F. 2d 
757, 759 (C.A.4, 1951) the court said: 


“The law of Virginia on this subject 
is plain. Ordinarily a passenger in an 
automobile has no duty to direct a 
driver of a car since the driver is in 
control, and the guest should not inter- 
fere unless it becomes plain that his con- 
fidence is misplaced and that the driver 
is unware of the dangers or is not taking 
precautions to avoid it; Mize v. Gardner 
Motor, 166 Va. 415, 419 186 S.E. 108; 
Remine and Meade v. Whited, 180 Va. 
1, 8, 21 S.E. 2d 743; Murray v. Smithson, 
187 Va. 759, 48 S.E. 2d 239; Steele v. 
Crocker, 191 Va. 873, 62 S.E. 2d 850; 
But when a passenger has observed a 
dangerous situation of which the driver 
is apparently unconscious, it is his duty 
to call it to the attention of the driver, 
and if he fails to do so, he is guilty of 
negligence. Norfolk & W. Ry. Co. v. 
Wellon’s Adm’r, 155 Va. 218, 154 S.E. 
575; Linton v. Virginia Electric & Power 
Co. 162 Va. 711, 174 S.E. 667. And it is 
also held that where the driver and the 
guests are equally aware of the surround- 
ing circumstances and of impending 
danger, and the guest makes no protest 
or complaint as to the speed and opera- 
tion of the car, his inaction amounts to 
contributory negligence which bars re- 
covery for damages caused by the driver’s 
wrongdoing. Sutton v. Bland, 166 Va. 
132, 184 S.E. 231; Butler v. Darden, 189 
Va. 459, 465, 53 S. E. 2d 146.” (Italics 

supplied.) 





Page 190 


In Waller v. Waller, 187 Va. 25, 33, 46 
S. E. 2d 42, 45 (1948), the court said: 
“At defendant’s request the court 
granted his instruction No. 2, which was 
as follows: 


“*The Court instructs the jury that 
the law places upon every person, the 
duty to take such precautions for his 
own safety as a reasonably prudent 
person would take under like circum- 
stances and conditions, and the failure 
to do so constitutes negligence in law. 

“*Therefore, if you find from a pre- 
ponderance of all the evidence that 
the plaintiff, L. E. Waller, continued 
to ride in the defendart, Casey 
Waller’s automobile after he discover- 
ed, or by the exercise of ordinary care, 
should have discovered that the de- 
fendant, Waller, was either under the 
influence of intoxicants, or was driv- 
ing his automobile in a grossly neg- 
ligent manner, without protest, or 
making any effort to get out of same, 
he having an opportunity to do so 
after such discovery, and that a 
reasonably prudent person under 
these circumstances, would have 
taken such precautions for his own 
safety, then the plaintiff would be 
guilty of negligence, and if you fur- 
ther find that such negligence con- 
tributed to his injuries, then he can- 
not recover.’ 


“The defendant’s theory was thus 
fairly submitted to the jury. The testi- 
mony of the plaintiff above referred to 
is the only direct evidence on the sub- 
ject and was adequate to support the 
jury’s finding that he was not guilty of 
contributory negligence.” 


In Young v. Dyer, 161 Va. 434, 170 S.E. 
737 (1933), the Virginia Supreme Court of 
Appeals in affirming judgment for the de- 
fendant, which had been entered by the 
trial court after it had set aside a jury’s 
verdict for the plaintiff, said that exclama- 
tions and statements by the plainiff showed 
no apprehension and indicated complete 
acquiescence in the manner in which de- 
fendant was operating the automobile. 

As has been seen, under some circum- 
stances the occupant is under a legal duty 
to protest against the manner in which 
the automobile is being operated. In other 
instances he is under no such duty. It is 
submitted, however, that he is required in 
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all these cases to do what a person of 
ordinary prudence would have done under 
like circumstances. 


Assumption Of Risk 


Although a discussion of assumption of 
risk by an occupant of a motor vehicle is 
beyond the scope of this paper, it would 
not be complete without a reference to that 
important doctrine. 

With the introduction of the guest rule 
in automobile cases in Virginia, the court 
said in Boggs v. Plybon, 157 Va. 30, 39, 160 
S.E. 77, 81 (1931) : 


“To hold that a guest who, for his own 
pleasure, is driving with his host may 
recover from him for injuries suffered 
where there is no culpable negligence, 
shocks one’s sense of justice. The driver 
is often not an expert and makes no im- 
plied representations beyond _ these, 
namely, that he will not knowingly or 
wantonly add to those perils which may 
ordinarily be expected and that there 
are no known defects in the car which 
make its operation particularly hazard- 
ous. Moreover, he should disclose to his 
guest any other peril not patent. Beyond 
this all risks are assumed. While automo- 
biles in themselves may not be dangerous 
instrumentalities yet their use carries 
with them dangers that cannot be for- 
gotten. 

“The application of those principles 
noted to any particular case is frequent- 
ly difficult, for only ordinary risks are 
assumed and recklessness should, and 
does, make the driver liable.” (Italics 
supplied.) 


What did the court mean by the lan- 
guage, “Beyond this all risks are as- 
sumed.”? It is capable of the construction 
that the guest assumes the risk of ordinary 
negligence. Does it mean more than that? 

In 2 Michie’s Jurisprudence, Automo- 
biles, § 40, page 496, it is said: 


“With respect to the condition of the 
automobile, the rule is that one invited 
to ride therein by the owner or driver 
accepts the machine of his host as he 
finds it, subject only to the limitation 
that the driver or host must not set a 
trap or be guilty of active negligence con- 
tributing to the injury of the guests. 
Under this rule an automobile owner is 
not liable to an invited guest riding 
therein, for injuries sustained by the lat- 
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ter, on the overturning of the machine 
because of a defective spring, although it 
was a second-hand machine, and _ the 
spring was repaired with old parts, the 
owner believing that the car was entire- 
ly safe for the carriage of its occupants, 
and the accident not being caused by the 
giving away of the repaired part. If the 
host thought that his car was in good 
condition and had no fair reason to be- 
lieve that it was not, that is enough to 
relieve the host from liability for injuries 
arising from the bad condition of the 
car. 

“One who knowingly rides with a dri- 
ver who has drunk so much as to affect 
his driving of the vehicle is barred from 
recovery for any accident resulting from 
such drunkenness.” 


In support of the last sentence quoted 
above, the author cites Yorke v. Maynard, 
173 Va. 183, 3 S.E. 2d 366 (1939) and Wal- 
ler v. Waller, 187 Va. 25, 46 S.E. 2d 42 
(1948), discussed above. But in those cases 
the court does not discuss assumption of 
risk. 

In Jamison v. Richardson, 198 Va. 190, 
93 §.E. 2d 140 (1956), discussed above, the 
defendant also asserted the defense of as- 
sumption of risk, but the appellate court 
based its decision upon contributory negli- 
gence. 

In the absence of Virginia decisions di- 
rectly in point, reference will now be had 
to two cases in which the court discusses 
assumption of risk in entirely “different fac- 
tual situations. 

In Alexander v. Wrenn, 158 Va. 486, 495, 
164 S.E. 715, 718 (1932) the court said: 


“The only other question raised is 
that the injury was the result of a risk 
assumed by the plaintiff. The doctrine 
of assumed risk and contributory negli- 
gence are so closely allied that frequent- 
ly it is hard to distinguish between the 
two.” 


In the foregoing case the plaintiff, a 
golfer, was struck by a ball driven by the 
defendant. The defense was contributory 
negligence and the assumption of risk. 
Judgment for the plaintiff was affirmed. 

In Tiller v. N. & W. Ry Co., 190 Va. 605, 
612, 58 S.E. 2d 45, 48 (1950), the court 


said: 


“The defense of assumption of risk, 
while closely associated with that of con- 
tributory negligence, is distinguishable 
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therefrom. As is tersely said in Hunn v. 
Windsor Hotel Co., 119 W. Va. 215, 193 
S.E. 57, 58: “The essence of contributory 
negligence is carelessness; of assumption 
of risk, venturousness. Thus an injured 
person may not have acted carelessly; in 
fact, may have exercised the utmost care, 
yet may have assumed, voluntarily, a 
known hazard. If so, he must accept the 
consequence.’ 

“*While assumption of risk is often a 
matter of implied contract, as in case of 
master and servant, it is not always and 
necessarily so. The mere doing of an act, 
in the absence of any contract, may be 
the assumption of risk, as is illustrated 
by engaging in athletic sports and the 
like. A man who crosses a railroad track 
in front of an approaching train assumes 
the risk of getting across in safety. We 
assume risks in many ways every day, 
without any relation to contract.’ Wes- 
ton v. Hospital of St. Vincent of Paul, 
131 Va. 587, 593, 107 S.E. 785, 23 A.L.R. 
907. See also, 38 Am. Jur., Negligence, 
secs. 171, 172, pp. 845, 846, 847.” 


Plaintiff's decedent in the foregoing case 
was a bare licensee or trespasser while rid- 
ing in a freight car that was being shifted. 
An impact caused an open door to slide to 
a closed position and crush the occupant’s 
head. The trial court set aside a jury's ver- 
dict for the plaintiff and entered judgment 
for the defendant, which was affirmed. The 
Virginia Supreme Court of Appeals held 
that the defendant had not breached any 
duty it owed the decedent. It also indicated 
that the assumption-of-risk doctrine was 
applicable. 

With reference to the distinction be- 
tween contributory negligence and assump- 
tion of risk, it is said in 2 Harper and 
James", The Law of Torts, § 22.2 page 
1201: 


“Contributory negligence has some- 
times been thought to be no more than 


*See leading article by Fleming James, Jr. in 62 
Yale Law Journal 691, 698 (1953). See also 17 Univ. 
of Detroit Law Journal 40 oo and 26 Temple 
Law Quarterly 182 (1952). “Voluntary Exposure 
to Risk as a Defense”—4 Restatement of the Law 
of Torts, Par. 893. Contributory Negligence of 
Guest is discussed in 4 Blashfield, Part 1, Cyclo- 
pedia of Automobile Law and Practice, Chapters 
67 and 68, p. 514 et. seq. and assumption of Risk 
by Passenger or Guest in Chapter 70, p. 706 et seq. 
See also annotation in 44 A. L. R. 2d 1342 on 
Contributory Negligence, Assumption of Risk or 
Related Defenses in Automobile Guest Cases. 
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an aspect of assumption of risk, so that 
plaintiff is barred from recovery under 
the maxim volenti non fit injuria. This 
explanation, too, would warrant the rule 
in its present form, as a complete bar 
to plaintiff's action. The two notions, 
however, do not cover the same ground 
and in many situations do not even over- 
lap, though they may. Assumption of 
risk involves the negation of defendent’s 
duty; contributory negligence is a de- 
fense to a breach of such duty. Assump- 
tion of risk may involve perfectly reas- 
onable conduct on plaintiff's part; con- 
tributory negligence never does. Assump- 
tion of risk typically involves the volun- 
tary or deliberate incurring of known 
peril; contributory negligence frequent- 
ly involves the inadvertent failure to 
notice danger. Only confusion can come 
from failure to keep separate these two 
strands of legal doctrine.” 


The same author says in § 21. 1, p. 1162: 


“The term assumption of risk has led 
to no little confusion because it is used 
to refer to at least two different concepts, 
which largely overlap, have a common 
cultural background, and often produce 
the same legal result. But these concepts 
are nevertheless quite distinct rules in- 
volving slightly different policies and dif- 
ferent conditions for their application. 
(1) In its primary sense the plaintiff's 
assumption of a risk is only the counter- 
part of the defendant’s lack of duty to 
protect the plaintiff from that risk. In 
such a case plaintiff may not recover for 
his injury even though he was quite reas- 
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onable in encountering the risk that 

caused it. Volenti non fit injuria. (2) A 

plaintiff may also be said to assume a 

risk created by defendant’s breach of 

duty towards him, when he deliberately 

chooses to encounter that risk. In such a 

case, except possibly in master and ser- 

vant cases, plaintiff will be barred from 
recovery only if he was unreasonable in 
encountering the risk under the circum- 
stances. This is a form of contributory 
negligence. Hereafter we shall call this 

‘assumption of risk in a _ secondary 

sense’.”” 

Although there may be an overlapping 
of the defenses of contributory negligence 
and assumption of risk, it is submitted that 
the distinction between them should be 
kept in mind. 


Conclusion 


In the foregoing discussion of contribu- 
tory negligence on the part of occupants 
of motor vehicles in Virginia, no attempt 
has been made to include all the cases. 

It is hoped, however, that the consid- 
eration of decisions involving different fac- 
tual situations will be of some value to the 
busy practitioner in determining whether 
or not the plaintiff acted as a reasonably 
prudent person under the circumstances. 
Was the plaintiff guilty of contributory 
negligence as a matter of law? If not, is the 
jury likely tg find contributory negligence 
as a matter of fact? If this paper assists him 
in answering those questions, the writer's 
work will not have been in vain. 
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S IS TRUE of so many of our modern 
innovations, the advent of the eleva- 
tor, the more recent development of the 
escalator, and today’s widespread use of 
high speed, automatic elevators, have been 
met with a certain amount of suspicion. 

It would have been too much to expect 
that the first elevator, or the first escalator 
for that matter, would have all the built-in 
safety features which may now be found. 
Early elevators did not have a door or gate 
on the car and numerous accidents happen- 
ed when passengers became caught between 
the car and a floor or other stationary por- 
tion of the building. Shaft doors apparent- 
ly had a propensity to open when the car 
was somewhere else and a number of un- 
fortunate souls found themselves at the 
bottom of an elevator shaft. 

Escalators first appeared with teeth in 
their comb plates so spaced that it was pos- 
sible for portions of a child’s anatomy to 
get caught between the moving stair and 
the comb plate. Undoubtedly the first per- 
son who designed such a comb plate did 
not have children’s fingers in mind. To- 
day, this defect would appear to be rem- 
edied by having much finer or smaller 
teeth and an almost insignificant space be- 
tween them. Early escalators were not as 
smooth running as are today’s, but this, 
too, has been remedied by modern inno- 
vation. 

Early users of elevators and escalators 
were unfamiliar with their operation and 
a number of accidents can only be attrib- 
uted to this lack of familiarity. Courts, like- 
wise, were unfamiliar and appear to have 
looked upon the elevator and the early 


“Of the firm of Thompson, Knight, Wright & 
Simmons, 

**Of the firm of Christovich & Kerney. 

Paper prepared for the Casualty Insurance Com- 
mittee. 


escalator as an inhumane machine, design- 
ed to trap the unsuspecting. 

Because of this feeling and because nei- 
ther the injured person nor the courts 
could come up with any logical explana- 
tion for the accident other than negligence 
and fault, the courts, but not all of them, 
performed some legalistic gymnastics. 

The first stunt pulled by the courts was 
to classify the operator of an elevator as a 
common carrier.’ Why not? Didn’t the ele- 
vator carry passengers? 

The answer would appear to be obvious. 
In holding the operator of an elevator to 
be a common carrier the courts ignored the 
tests which they almost universally had ap- 
plied previously and which they have al- 
most universally applied subsequently in 
determining whether or not a particular 
entity is a common carrier: that the car- 
riage be for hire and that the operator 
must undertake to carry all persons, in- 
differently, who apply for passage. 

As the West Virginia court has pointed 
out in Brown v. DeMarie, in the normal 
case it is clear that the operator of an ele- 
vator does not charge a fare and in many 
instances does not hold himself out as be- 
ing willing to carry all persons who apply 
for passage. 

Nevertheless, numerous courts have held 
that the operator of an elevator is a com- 
mon carrier. The next logical step was to 
hold that the operation of an escalator, 
being so similar to the operation of an ele- 


*Held, the operator was a common carrier: At- 
hkeson v. Jackson Estate, 72 Wash. 233, 130 P. 
102 (1913), affirmed 74 Wash. 665, 134 P. 175 
(1913) ; Johnson v. Hopkins, 213 Ala. 492, 105 So. 
663 (1925); Murphy’s Hotel, Inc. v. Cuddy’s Ad- 
ministrator, 97 S.E., 794 (Va. 1919); Annotation: 
“Liability for injury in connection with automatic 
elevator.” 6 A.L.R. 2d 391,392; Held, the operator 
was not a common carrier: Phegley v. Graham, 358 
Mo. 551, 215 S.W. 2d 499 (1948). 

7131 W. Va. 264, 46 S.E. 2d 797 (1948). 
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vator, was also an operation as a common 
carrier.” 

Other courts, without specifically desig- 
nating the operator of an elevator or esca- 
lator to be a common carrier, have 
achieved much the same effect by holding 
that such an operator owes to the public 
the duty to exercise “a high degree” or 
“the highest degree” of care.’ 

In the normal common carrier situa- 
tion, such as a train or bus, there undoubt- 
edly is some validity to requiring a differ- 
ent degree of care than ordinary care. To 
certain extents, the liability of such a com- 
mon carrier approaches that of an insurer. 
No court, however, has yet held that the 
operator of an escalator or elevator is an 
insurer and many have specifically said 
that one is not.’ 

The thought then naturally suggests it- 
self that whether the courts hold the op- 
erator of an elevator or escalator to be a 
common carrier or not, and whether the 
courts hold the operator to a high degree 
of care or only ordinary care may well be 
distinctions without a difference. 

Were the courts to apply the usual defi- 
*Held, operator was a common carrier: Petrie v. 
Kaufmann & Bear Co., 291 Pa. 211, 139 Atl. 878 
(1927) ; McBride v. May Department Stores Co., 39 


Ohio App. 420, 177 N.E. 773 (1931), affirmed 124 
Ohio St. 264, 178 N.E. 12 (1931); Welch v. Roll- 


man & Sons Co., 44 N.E. 2d 726 (Ohio —. 1942) ; 


Weiner v. May Department Stores Co., 35 F. Supp. 
895 (S.D. Cal., 1940); S. S. Kresge Co. v. McCal- 
lion, 58 F. 2d 931 (8 Cir., 1932); May Department 
Stores Co. v. Beli, 61 F. 2d 830 (8 Cir., 1932); Ha- 
ley v. May Department Stores Co., 287 S.W. 2d 366, 
(Mo. App., 1956); Held, operator was not a com- 
mon carrier: Vallette v. Maison Blanche Co., 29 
So. 2d 528 (La. App., 1947) ; Stratton v. J. J. New- 
berry Co., 117 Conn. 522, 169 Atl. 56 (1933). 

‘Owners’ Realty Co. v. Richardson, 158 Md. 367, 
148 Atl. 543 (1930); Parker v. Manchester Hotel 
Co., 29 Cal. App. 2d 446, 85 P. 2d 152 (1939); Heff- 
erman v. Mandel Bros., 297 Ill. App. 272, 17 N.E. 
2d 523 (1938); Hecht Co. v. Jacobsen, 180 F. 2d 
13 (CADC 1950); White v. Sears, Roebuck and 
Co., 242 F. 2d 821 (4 Cir., 1957). But see: Glen- 
non v. James McCreery & Son, 271 App. Div. 977, 
67 N.Y.S. 2d 818 (1947) (care commensurate with 
the dangers); Phegley v. Graham, 358 Mo. 551, 215 
S.W. 2d 499 (1948) (ordinary care); Conway v. 
Boston Elevated Ry. Co., 255 Mass. 571, 152 N.E. 
94 (1926) (ordinary care); Burdine’s Inc. v. Mc- 
Connell, 146 Fla. 512, 1 So. 2d 462 (1941) (ordi- 
nary care). 

*Petrie v. Kaufmann & Bear Co., 291 Pa. 211, 
139 Atl. 878 (1927); L. S. Ayres & Co. v. Hicks, 
34 N.E. 2d 177 (Ind. App. 1941) , reversed on other 
grounds, 220 Ind. 86, 40 N.E. 2d 334, 41 N.E. 2d 
195 (1942); Parker v. Manchester Hotel Co., 29 
Cal. App. 2d 446, 85 P 2d 152 (1939); Weiner v. 
May Dept. Stores Co., 35 F. Supp. 895 (S.D. Cal. 
1940); Blodgett v. Walker Scott Corp., 99 Cal. App. 
2d 251, 221 P. 2d 325 (1950); Brown v. DeMarie, 
131 W. Va. 264, 46 S.E. 2d 797 (1948). 
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nition of ordinary care, i. e., care commen- 
surate with the dangers to be apprehended, 
it would be no more difficult to prove neg- 
ligence than it would be if the highest de- 
gree of care were required. 

The real problem involved in suits grow- 
ing out of accidents on elevators or esca- 
lators would appear to be one of proof ra- 
ther than degree of care." 

Undoubtedly, if an elevator or escala- 
tor operates in an unusual manner and 
thereby causes injury, it would be almost 
impossible for the injured person, under 
normal circumstances, to prove with any 
certainty exactly wherein the failure lay. 
The courts, therefore, have generally held 
that proof of a mechanical failure presump- 
tively establishes negligence under the doc- 
trine of res ipsa loquitur.* Many courts have 
limited the application to instances of me- 
chanical failure and have refused to apply 
the presumption where no mechanical fail- 
ure was shown or some other possible cause 
for the injury appeared from the evidence.’ 
Thus, in White v. Sears, Roebuck and Co.; 
the Court of Appeals for the Fourth Cir- 
cuit refused to apply res ipsa loquitur 


‘aThese two problems seem to have been con- 
fused by the court in Hefferman v. Mandel Bros., 
Inc., 297 Ill. App. 272, 17 N.E. 2d 523 (1938) where 
it was said: 

“The rule as to the duty one owning and op- 
erating an elevator owes to a passenger riding in 
same, who is injured through some defect in its 
operating mechanism, is predicated upon the 
fact that a person riding in an elevator cannot 
possibly know or show, if such elevator gets out 
of control, what caused it to do so, while the 
owner being in sole control of the elevator and 
the machinery used in its operation, an infer- 
ence of negligence on the part of said owner 
arises out of the circumstances.” 

"Arbuckle v. Stewart Dry Goods Company, 291 
S.W. 2d 525 (Ky., 1956); Murphy’s Hotel, Inc. v. 
Cuddy’s Administrator, 124 Va. 207, 97 S.E. 794 
(1919); Young v. Anchor Co., 239 N.C. 288, 79 
S.E. 2d 785 (1954); Vallette v. Maison Blanche Co., 
29 So. 2d 528 (La. App., 1947); Hesemann v. May 
Department Stores Co., 225 Mo. App. 584, 39 S.W. 
2d 797 (1931); Senft v. Ed. Schuster & Co., 250 Wis. 
406, 27 N.W. 2d 464 (1947); Haag v. Harris, 4 
Cal. 2d 108, 48 P. 2d 1 (1935); Petrie v. Kaufmann 
& Bear Co., 291 Pa. 211, 139 Atl. 878 (1927); Cra- 
mer v. Mergard, 56 Ohio App. 493, 11 N.E. 2d 108 
(1937); Welch v. Rollman & Sons Co., 70 Ohio App. 
515, 44 N.E. 2d 726 (1942). 

"Fuller v. Wurzburg Dry Goods Co., 192 Mich. 
147, 158 N.W. 1026 (1916) (the plaintiff testified 
the escalator made a peculiar motion.) ; Conway v. 
Boston Elevated Ry. Co., 152 N.E. 94 (Mass. 1926) 
(the plaintiff's hand caught in hand rail); Dige- 
lormo v. Weil, 260 N.Y. 192, 183 N.E. 360 (1932) 
(boy found crushed between elevator and floor) ; 
Grace v. Boston Elevated Ry. Co., 322 Mass. 211, 
76 N.E. 2d 664 (1948) (Evidence that plate on 
escalator was worn and slippery held insufficient.) 

*242 F. 2d 821 (4 Cir., 1947). 
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where it was shown that the plaintiff slip- 
ped on an oily ‘substance on the escalator. 
The court said: 


“Under the authorities, it is abundant- 
ly clear that the doctrine of res ipsa lo- 
quitur in Virginia and elsewhere applies 
in escalator cases where injury is caused 
by mechanical failure, because, in that 
instance the store would be in a better 
position to explain the occurrence. But 
in cases where a customer slips on a for- 
eign substance, the store is in no better 
position to explain the presence of the 
foreign substance than the plaintiff.’” 


Generally, the cases fall into this pattern. 


There is one situation, however, in which | 


the cases are not so easily explained and 
that involves small children catching por- 
tions of their bodies in escalators.** Thus, 
for example, in Katoka v. May Department 
Stores Co.” and Conway v. Boston Elevator 
Railway Company," res ipsa loquitur was 
held not to apply to caught hands while, 
on the other hand, it was held to apply in 
J]. C. Penney Company v. Livingston® and 
May Department Stores Co. v. Bell.” The 
decision in the J. C. Penney Company case 
might well be explained, at least in part, 
by the court’s statement that: 


“* * * it is common * * * knowledge 
that the ordinary escalator is completely 
safe even for small children * * *.’* 


This was the first premise upon which 
the court founded its sylogism that, since 
the child was injured, there was created “a 
logical inference” that there was a defect 
in the escalator. 

The strength of the presumption raised 
by evidence of some unusual occurrence in 
the operation would appear also to vary 
from jurisdiction to jurisdiction. In some, 
plaintiff's mere testimony of the occurrence 
and, for instance, that the escalator jerked, 
is held sufficient to take the case to the 
jury no matter what evidence the defend- 
ant may offer.” On the other hand, it has 
been held, that such evidence is insuffi- 
cient and is overcome when the defendant 


*Ibid., p. 824. 

*aCases dealing with the question of whether 
elevators and escalators are to be considered at- 
tractive nuisances may be found at 152 A.L.R. 565 
and 28 A.L.R. 2d 1222. 

“60 Cal. App. 2d 177, 140 P. 2d 467 (1943). 

"255 Mass. 571, 152 N.E. 94 (1926). 

“271 S.W. 2d 906 (Ky. 1954). 

*61 F. 2d 830 (8.Cir., 1932). 

“271 S.W. 2d 908. 

*See cases Note 6, supra. 
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offers proof of an uncontradicted and con- 
clusive nature, that mechanically the jerks 
could not have occurred.” 

Of interest, from a defendant’s point of 
view, is the defense suggested by the Ken- 
tucky court in Arbuckle v. Stewart Dry 
Goods Company.” The plaintiff there testi- 
fied that the escalator had jerked as she 
stepped on. In rejecting her evidence the 
court said: 


“The res ipsa loquitur doctrine is not 
applicable to the proven facts because 
there was not sufficient showing of an 
unusual happening. * * * There is no 
evidence in this case that the ‘jerk’ to 
which Mrs. Arbuckle said she was sub- 
jected was anything other than the or- 
dinary effect the escalator has upon a 
person who steps upon it without put- 
ting his body in corresponding motion; 
that is, the moving escalator impels a 
person who steps upon it from a sta- 
tionary to a moving position.” 


Also of interest is the decision of the 
Circuit Court of Appeals for the Third 
Circuit in Myers v. Kaufmann gt 
Stores, Inc.,” in which the court held that 
the plaintiff's contributory negligence was 
established as a matter of law where the 
evidence showed that she had been walking 
down an escalator, wearing high heeled 
shoes, without making any attempt to use 
the hand rails. 

Finally, where all else has failed, where 
there is no evidence of a jerk, where with- 
out contradiction the instrument was in 
almost perfect condition, plaintiffs have 
sought to impose liability, particularly 
with reference to escalators, on the ground 
that the defendant was negligent in failing 
to have a guard or attendant stationed in 
one place or another. Generally the courts 
would seem to reject these claims. Thus, 
for instance, the Supreme Court of Florida 
has said: 


“Escalators, like turnstiles, revolving 
or swinging doors, and other equipment 
for building and places where the pub- 
lic is invited, are considered necessary 
and standard equipment for the dispatch 
of crowds and the owners are not re- 
quired to guard them with attendants 
or to anticipate that one customer will 


“Senft v. Ed. Schuster & Co., 250 Wis. 406, 27 
N.W. 2d 464 (1947). 

291 S.W. 2d 525 (Ky. 1956). 

*“Ibid., p. 526. 

*149 F. 2d 968 (3 Cir., 1945). 
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without cause assault another in their 

operation.”” 

It has been held that there is no obligation 
to place guard rails at the foot of an esca- 
lator,” to protect the escalator by a turn- 
stile or guard,” to regulate traffic,” or to 
have attendants posted to instruct persons 
using the escalator to hold onto the hand 
rail.” 

The question of the necessity for guards 
was squarely presented in L. S. Ayers and 
Co. v. Hicks.” The plaintiff, a 6 year old 
boy, had fallen on an escalator and his 
hand became caught between the moving 
parts and the comb plate. Rejecting the as- 
serted negligence with reference to the me- 
chanical condition and design of the esca- 
lator, the lower appellate court held that, 
while defendant might not be under a duty 
to have a person in constant attendance 
charged with the duty of stopping the esca- 
lator should occasion require it, defendant 
could be held to the duty of having em- 
ployees near the escalator charged with the 
duty of stopping it should occasion de- 
mand. This holding was reversed by the su- 
preme court which said: 


“The facts found by the jury conclu- 
sively established that the appellant was 
not negligent with respect to the choice, 
construction, or manner of operating the 
escalator. This being true, there could 
have been no incidental duty on the ap- 


*Heps v. Burdine’s, Inc., 69 So. 2d 340 (Fla. 
1954). The following from the court’s opinion may 
be of interest: 

“We do not take issue with the current sug- 
gestion that old fashioned courtesy is a lost art, 
that knighthood is a fading memory or that there 
is something ‘nutty’ about one who dares display 
the Sir Walter Raleigh brand of chivalry, but 
even so, we have not reached the point that we 
impose a penalty on one in business for delicts 
resulting from the crude manners, rude conduct, 
and total disregard of the feelings of others ex- 
hibited by customers in his place of business. 
Courtesy and good manners are not yet ritualis- 
tic even if a more sensitive response to them 
would improve our cultural pattern. The mere 
fact that one is injured in a public place is not 
enough to fix responsibility for a cause of action. 
The person injured must point out and bring 
his action against the one who caused the in- 


ury.” 

a v. James McCreery & Co., 271 App. 
Div. 977, 67 N.Y.S. 2d 818 (1947). 

2Franner v. Joske Bros. Co., 227 S.W. 2d 392 
(Tex. Civ. App., 1950). 

"Haley v. May Department Stores Co., 287 S.W. 
2d 366 (Mo. App., 1956) . 

“Ford v. Leonards, 228 S.W. 2d 192 (Tex. Civ. 
App., 1950) . 

L. S. Ayres & Co. v. Hicks, 34 N.E. 2d 177 (Ind. 
App. 1941) reversed, L. S. Ayres & Co. v. Hicks, 220 
Ind. 86, 40 N.E. 2d 334, 41 N.E. 2d 195 (1942). 
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pellant to anticipate an accident, to in- 
struct its employees, or to keep someone 
in attendance when the machine was in 
operation. One is not bound to guard 
against a happening which there is no 
reason to anticipate or expect.’” 


The supreme court went on to hold, 
however, that under the doctrine of last 
clear chance, the defendant could be liable 
for a failure to exercise ordinary care to 
avoid aggravation of the injuries. 

The defense of a suit involving an injury 
on either an elevator or an escalator is not 
unlike the defense of any other negligence 
suit. There is no substitute for an early 
and complete investigation of the facts. 
Certainly, where a defect is alleged in the 
mechanical operation of the elevator or 
escalator it should be immediately checked 
by competent workmen to determine whe- 
ther, in fact, there is any defect. The courts 
which have held the defendant overcame 
the presumption of negligence raised by 
testimony that an escalator jerked, for in- 
stance, have done so largely on the basis 
of expert testimony that it could not have 
jerked. Those courts have also relied upon 
testimony of other witnesses, particularly 
other persons riding on the escalator at 
the time of the accident, that in fact it did 
not make any unusual movement. 

It goes without saying that elevators and 
escalators should be periodically inspected 
and records of those inspections should be 
kept. Testimony of competent and quali- 
fied mechanics that they had examined an 
escalator or an elevator within a relatively 
short time prior to an accident and that 
they had examined it immediately after an 
accident and on neither occasion could find 
any mechanical defect is very convincing 
evidence. 

Especially in escalator cases, particular 
attention should be given to the plain- 
tiffs conduct. Which way was he facing? 
Was he holding onto the hand rail? Was 
there a sign prominently displayed instruct- 
ing persons on the escalator to hold onto 
the hand rail? Was the plaintiff standing 
still, or was he attempting to walk up or 
down the escalator as it moved? Was he 


*40 N.E. 2d 336-7. 

But see, Graves v. May Department Stores Co., 
153 S.W. 2d 778 (Mo. App., 1941) and Jablonski 
v. May Department Stores Co., 153 S.W. 2d 
786 (Mo. App., 1941) in which it apparently was 
held that there might be a recovery for injuries 
sustained, because of the absence of an attend- 
ant, when a child caught his fingers in the 
mechanism of an escalator. 
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jostled or pushed by some third person? 

Where the presumption raised under the 
doctrine of res ipsa loquitur may be over- 
come as a matter of law, a proper investi- 
gation is, of course, the best defense. Even 
where the presumption may not be over- 
come as a matter of law, the facts develop- 
ed by a proper investigation will go a long 
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way toward convincing the jury. 

Where the plaintiff does not claim a 
mechanical defect but, rather, claims that 
there was a foreign substance present or an 
unruly crowd which resulted in the injury, 
the preparation and defense should not 
be too much different than in any other 
slip and fall case. 
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Contractual Liability Coverage—Some Practical 
Aspects of Hold Harmless Agreements and 
Contracts of Indemnity 


G. M. Morrison* 
New York, New York 


NE of the important aspects of the 
O contracting business is the desirabil- 
ity of the owner or the contractor, or both, 
to protect himself against legal liability 
arising out of torts of those contractors with 
whom he is doing business. This may be 
accomplished by inserting a “Hold Harm- 
less Agreement” otherwise known as a 
“Contract of Indemnity’ in the contract. 
Too often, however, the indemnitor fails 
or neglects to protect himself by not pur- 
chasing contractual liability coverage as a 
part of his general or comprehensive lia- 
bility policy of insurance. Why he so often 
fails to purchase such coverage has always 
been a mystery to me. One reason, and per- 
haps the most usual one, is that he neglects 
to show the contract to his insurance agent. 
As a prudent businessman he should realize 
the importance of seeking and then follow- 
ing the advice of his insurance agent con- 
cerning his insurance needs. 

Let us examine, for a moment, the in- 
surance agreements of a general liability 
policy insofar as they apply to bodily in- 
jury liability or property damage liability. 
As to bodily injury liability the usual 
agreement is for the company: 

“To pay on behalf of the Insured all 
sums which the Insured shall become le- 
gally obligated to pay as damages because 
of bodily injury, sickness. or disease, includ- 
ing death at any time resulting therefrom, 
sustained by any person and caused by ac- 
cident.” 

For property damage liability the com- 
pany agrees: 

“To pay on behalf of the Insured all 
sums which the Insured shall become legal- 
ly obligated to pay as damages because of 
injury to or destruction of property, includ- 
ing the loss of use thereof, caused by acci- 
dent.” 

(Note: While insurance companies are 
still reluctant to delete the words “and 
caused by accident” from the insuring 


*Vice President, American Surety Company of 
New York; member Casualty Insurance Committee. 





agreement for property damage liability 
they have shown a willingness to eliminate 
“caused by accident” from the bodily in- 
jury liability insuring agreement and sub- 
stitute therefor the word “occurrence”. 

The word “occurrence” when substituted 
for the words “caused by accident” means 
an event or continuous or repeated expos- 
ure to conditions which unexpectedly caus- 
es injury during the policy period. Of 
course, even when insurance has _ been 
placed on an occurrence basis, the policy 
does not apply to injury caused intention- 
ally by or at the direction of the insured.) 


Having noted the insuring agreement for 
bodily injury and property damage liabil- 
ity we must look at any applicable exclu- 
sions in the policy. Of particular import- 
ance is the exclusion stating the policy does 
not apply: “To liability assumed by the 
Insured under any contract or agreement 
except (1) a contract as defined herein 
a wee ” The policy defines contract as fol- 
lows: “The word contract means, if in writ- 
ing, a lease of premises, easement agree- 
ment, agreement required by municipal 
ordinance, sidetrack agreement, or elevator 
or escalator agreement.” It is significant 
that the usual “Hold Harmless Agreement” 
does not fall within this definition. 


I am sure that the importance of having 
adequate insurance protection will be read- 
ily observed. Contractual liability insur- 
ance can be added to the policy by endorse- 
ment for a premium charge. Typical insur- 
ing agreements under a contractual liabil- 
ity coverage endorsement read as follows: 

Contractual Bodily Injury Liability— 
“To pay on behalf of the Insured all sums 
which the Insured, by reason of the liabil- 
ity assumed by him under any written con- 
tract designated in the schedule below, 
shall become legally obligated to pay as 
damages because of bodily injury, sickness 
or disease, including death at any time re- 
sulting therefrom, sustained by any person 
and caused by accident.” 


Contractual Property Damage Liability 
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—“To pay on behalf of the Insured all sums 
which the Insured, by reason of the liabil- 
ity assumed by him under any written con- 
tract designated in the schedule below, 
shall become legally obligated to pay as 
damages because of injury to or destruction 
of property, including the loss of use there- 
of, caused by accident.” 

The particular contracts to which the 
endorsement applies are designated in the 
endorsement, together with the limits of 
liability for such: coverage. 

The purpose of a “Hold Harmless Agree- 
ment” or “Contract of Indemnity” is to 
hold a party, usually a party for whom the 
work is being done, harmless from any loss 
or expense arising out of performance of 
the contract and to indemnify him against 
such loss or expense. As a general rule, 
a general contractor is not responsible for 
the negligent acts of his subcontractors.’ 
There are, however, certain exceptions to 
this rule, among them being: 


(1) Where the performance of the work 
is inherently dangerous, or the acts create 
a nuisance.” 

(2) Where the injury is caused by vio- 
lation of an absolute non-delegable duty 
or where the contractor is bound by a sta- 
tute to do a thing efficiently and injury 
results from its inefficiency.’ 

(3) Where the work or thing contract- 
ed to be done is unlawful. 

(4) Where the general contractor per- 
sonally interferes with the work and the 
acts performed by him occasioned the in- 
jury, or where the damage is a necessary 
consequence of the execution of the work 
in the manner provided in the contract. 


It is the established rule in New York 
state, and it is probably the general rule 
elsewhere, that contracts will not be con- 
strued to indemnify a person against his 
own negligence, as that would be contrary 
to public policy. However, if the parties 
intend such construction the agreement 
will be valid. The intention is what must 
appear clearly and unequivocally, although 
the agreement need not contain express 
language referring to the negligence of the 
indemnitee.* The requirements of the 
rule are met if such an intention may be 





"Blake v. Ferris, 5 N.Y. 48 (1851). 

*Boylhart v. DeMarco & Reimann, Inc., 270 N.Y. 
217 (1936). 

Employers Liability Assurance Corp. v. Post & 
McCord, 286 N.Y. 254 (1941). 
nea Co. v. Otis Elevator Co., 271 

¥. 36. 
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clearly implied from the language, the pur- 
pose of the agreement, and all the sur- 
rounding facts and circumstances. This is 
particularly so when the subject matter of 
the agreement deals with a specific dan- 
gerous condition, and recognizes, as fore- 
seeable, an increased risk and the enlarged 
possibility of actual or claimed negligence 
of employees of the indemnitee. 

The court of appeals of Ohio decided re- 
cently a case’ which is in point. Defen- 
dant hired plaintiff, an independent con- 
tractor, for construction work. The contract 
provided that the plaintiff would indemni- 
fy the defendant for damages occasioned by 
“the owner and his employees”. Defendant 
was sued by an employee of plaintiff and 
plaintiff brought a declaratory judgment 
action to determine its rights. The court 
of appeals found in favor of the defendant, 
holding that a contract indemnifying one 
against his own negligence is valid but 
must be construed strictly. The contract in 
this instance met the strict construction 
rule. 

This rule of law has also been applied 
in favor of third party beneficiaries under 
a contract with a municipal government. 
This law is set forth in Sec. 145 of the Re- 
statement of the Law of Contracts, which 
provides as follows: 

“A promisor bound to the United States 
or to a State or municipality by contract 
to do an act or render a service to some 
or all of the members of the public, is sub- 
ject to no duty under the contract to such 
members to give compensation for the in- 
jurious consequences of performing or at- 
tempting to perform it, or failing to do so; 
unless (a) an intention is manifested in the 
contract, as interpreted in the light of the 
circumstances surrounding its formation, 
that the promisor shall compensate mem- 
bers of the public for such injurious con- 
sequences...” 

In this connection there was a recent 
Pennsylvania case’ where suit was brought 
in assumpsit for damages to real estate 
during the construction of a sewer, and a 
verdict was recovered in plaintiff's favor 
in the trial court. In sustaining the verdict, 
the appellate court said, inter alia (at page 
372): 

“The plaintiffs here, as third party ben- 
eliciaries, were proper parties to institute 
suit. The citizens of any municipality are 


‘Dayton Fabricated Steel Co. v. Dayton Town & 


Country, Inc., 99 Ohio, App. 39. 


“Keefer v. Lombardi, 376 Pa. 367 (1954). 
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entitled to be protected by their local gov- 
ernment in matters coming within the 
scope of governmental activity, and the 
drafters of the contract here under discus- 
sion possessed the authority to include as 
beneficiaries the inhabitants of the city for 
which they acted***” 

“The modern rule which recognizes a 
broader concept of realities in contractual 
relations was well expressed by Professor 
Arthur L. Corbin of the Yale Law School 
in language quoted with approval by Mr. 
Justice Maxey in the case of Concrete Pro- 
ducts Co. v. U. S. Fidelity And Guaranty 
Co., 310 Pa. 158: ‘We should now start with 
the general proposition that two contract- 
ing parties have power to create rights in 
a third party. This has long been a general 
rule; it is not an “exception”. “Privity” is 
not necessary; the third ponte need not be 
a “promisee”’, nor need he give considera- 
tion***. The third party has an enforce- 
able right if the surety promises in the 
bond, either in express words or by reason- 
able implication, to pay money to him***. 
In the case of a surety bond for the pay- 
ment of money, if there is a promise to 
pay money to an ascertainable person, the 
fact that he is a third person who gave no 
consideration for the promise does not pre- 
vent him from enforcing it.*** In this class 
of cases it is sound policy to interpret the 
words liberally in favor of the third par- 
ties.’ Thus, if sureties may be required to 
pay laborers and materialmen in the event 
of default by contractors, certainly mem- 
bers of the public injured as a result of the 
workings of the contract do not stand on 
any lower level of suable rights.” 

Also of interest is the New York case’ 
where the court said, inter alia (at page 
154) : 

“In reaching that conclusion, which in- 
volves the rights of a third party benefic- 
iary of a promise, we are called upon to 
apply rules of law which have undergone 
definite change. In the field of law of con- 
tract there has been a gradual widening of 
the doctrine of Lawrence v. Fox (20 N. Y. 
268), until today the beneficiary of a 
promise, clearly designated as such, is sel- 
dom left without a remedy.” 

A state statute may affect the general 
contractor’s right of indemnity, even 
though there was a hold harmless and in- 
demnity agreement in the contract, if the 
language used in the contract does not spell 


‘Merchants Mutual Casualty Co. v. U. S. Fidelity 
& Guaranty Co., 253 App. Div. 151 (N.Y.). 
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out clearly the intent of the parties. For 
example, see Sec, 241 of the Labor Law of 
New York state, violation of which by the 
contractor would bar his common law right 
to indemnity. Walters v. Rao Electrical 
Equipment Company® is perhaps the 
leading New York case in point. In the 
Walters case, plaintiff, an employee of a 
sub-contractor at work on the erection of 
a building, was struck by a piece of pipe 
which fell from the hand of an employee 
of another sub-contractor at work on a 
floor above. In the action against the gen- 
eral contractor to recover for injuries re- 
ceived, the general contractor served a 
cross-complaint against the sub-contractor 
whose employee dropped the pipe, alleging 
an agreement stating that the sub-contrac- 
tor would hold harmless and indemnify the 
general contractor from liability for dam- 
age to persons or property by the sub-con- 
tractor or his employees. The contract con- 
tained the following clause: “Should any 
person or persons, or property be damaged 
or injured by the sub-contractor, or by any 
person or persons employed under him in 
the course of the performance by him of 
this agreement or otherwise, whether by 
negligence or otherwise, said Sub-contrac- 
tor shall alone be liable, responsible and 
answerable therefor, and does hereby agree 
to and with the said Contractor, to hold 
harmless and indemnify the Contractor of 
and from all claims, suits, actions, costs, 
counsel fees, expenses, damages, judgments 
or decrees by reason thereof.” Upon trial 
of the action there was evidence that the 
general contractor had failed to comply 
with sub-division 4 of Sec. 241 of the Labor 
Law requiring all contractors, when con- 
structing buildings, the floor beams of 
which are iron or steel, to “thoroughly 
plank over to not less than six feet beyond 
such beams.” A four inch space adjacent to 
a column had been left unplanked, through 
which space the pipe had fallen which 
caused the injury. The court found that 
the failure of the general contractor thor- 
oughly to plank over the steel beams was 
a breach of a primary non-delegable duty. 
In dismissing the cross-complaint, the court 
stated that under the language of the con- 
tract of indemnity, the sub-contractor as- 
sumed liability for the acts of any person 
employed by him which would result in 
injury or damage to person or property, 
but no intention was revealed whereby the 
sub-contractor would assume liability for 
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the negligence of the general contractor, 
even though such negligence was concur- 
rent with its own. 

In conclusion, I wish to emphasize three 
things concerning which a _ contractor 
should seek legal advice as well as the ad- 
vice of his insurance agent. 

A. Care should be exercised that his 
policy of liability insurance furnishes ade- 
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quate protection from the hazards that 
may be encountered during performance of 
the contract. 

B. If the contract contains a hold harm- 
less and indemnity agreement, contractual 
liability coverage should be purchased. 

C. Be sure that the hold harmless and 
indemnity agreement expresses clearly the 
intent of the parties. 
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The Pleading of Counterclaims in Federal Court 
Actions: When Separate Claims Can Be Aggre- 
gated in a Counterclaim for the Purpose of 
Supplying the Required Jurisdictional Amount 


James M. GuIHER* 
Clarksburg, West Virginia 


N ACTIONS in the federal courts based 
I on diversity of citizenship, there is al- 
ways the basic jurisdictional requirement 
that the amount in controversy must ex- 
ceed the sum of $3,000,00, exclusive of in- 
terest and costs. The purpose of this article 
is to discuss briefly the application of this 
jurisdictional requirement to the pleading 
of counterclaims in federal court actions. 
The writer was asked to comment upon 
this subject because of his participation as 
counsel in a recent federal court action in 
West Virginia (McKnight v. Halliburton 
Oil Well Cementing Co.**) which appears 
to be a case of first impression on one im- 
portant phase of the topic here discussed. 

The “ground rules” for the pleading and 
prosecution of counterclaims in federal 
court actions are laid down in Rule 13 of 
the Federal Rules of Civil Procedure. Un- 
der the provisions of Rule 13, counter- 
claims are divided into two different and 
distinct classes, viz: 


(1) Compulsory Counterclaims. Rule 
13(*) provides for the pleading of “Com- 
pulsory Counterclaims” as follows: 


“A pleading shall state as a counter- 
claim any claim which at the time of 
serving the pleading the pleader has 
against any opposing party, if it arises 
out of the transaction or occurrence that 
is the subject matter of the opposing 
party’s claim and does not require for 
its adjudication the presence of third 
parties of whom the court cannot acquire 
jurisdiction, except that such a claim 


*Of the firm of Steptoe & Johnson; Chairman 
(1957-8) of the Fire and Inland Marine Insurance 
Committee of International Association of Insur- 
ance Counsel; Vice-Chairman (1956-8) of the Com- 
mittee on Fire Insurance Law of the Insurance Sec- 
tion of the American Bar Association. 

**The case was decided on july 24, 1957, and is 
reported as McKnight v. Halliburton Oil Well Ce- 
menting Company, 20 F.R.D. 563 (N.D., W. Va., 
1957) . 


need not be so stated if at the time the 
action was commenced the claim was the 


subject of another pending action. 
* * #” 


Hence, it is clear that a defendant hav- 
ing a claim against the plaintiff which falls 
within the definition of a “Compulsory 
Counterclaim” under Rule 13 (a) must file 
a counterclaim thereon in order to preserve 
his claim, unless at the time the main ac- 
tion was commenced, such claim was al- 
ready the subject of another pending ac- 
tion. In short, it is mandatory upon defen- 
dant to plead such a counterclaim in the 
main action; otherwise, his right to assert 
the claim against the plaintiff will be lost. 
If not pleaded in the main action when the 
defensive pleadings are originally filed, the 
counterclaim may be asserted later, while 
the main action is still pending, provided 
the defendant can satisfy the requirements 
of Rule 13 (f). 

(2) Permissive Counterclaims. The 
pleading of “Permissive Counterclaims”’ is 
provided for in Rule 13 (b): 


“A pleading may state as a counter- 
claim any claim against an opposing par- 
ty not arising out of the transaction or 
occurrence that is the subject matter of 
the opposing party’s claim.” 


Thus, the defendant has the option to 
plead as a counterclaim any claim he may 
have against the plaintiff which does not 
arise out of the transaction that is the sub- 
ject matter of the main action. But if he 
does not choose to counterclaim, defendant 
may still sue upon the claim in an appro- 
priate independent action. ; 

The fact that a compulsory counterclaim 
must be asserted in the pending action, 
while a permissive counterclaim can be but 
need not be so asserted, becomes of para- 
mount importance in determining whether 
or not the jurisdictional requirement has 
been met in prosecuting a counterclaim. 
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 . Compulsory Counterclaim may be 
leaded, though it involves a sum less 
than $3,000.00. 


Since the pleading by the defendant of a 
“Compulsory Counterclaim” is mandatory, 
in order to preserve his claim, it is well 
settled that a compulsory counterclaim 
which involves less than $3,000.00 cannot 
be successfully challenged on the ground 
that the jurisdictional amount is lacking. 
Otherwise, the defendant would be faced 
with an impossible dilemma, where his 
daim against the plaintiff arising out of 
the same transaction as that involved in 
the main action was below the jurisdiction- 
al figure. Consequently, it has uniformly 
been held that a compulsory counterclaim 
can be pleaded, even though it involves 
less than $3,000.00: 

Inter-State Nat. Bank of Kansas City v. 
Luther, 221 F. 2d 382 (10 Cir., 1955) ; 
Home Ins. Co. v. Trotter, 130 F. 2d 800 
(8 Cir. 1942) ; Norton v. Agricultural Bond 
& Credit Corp., 92 F. 2d 348 (10 Cir., 1937); 
3 Moore’s Fed. Practice § 13.18 (2nd Ed., 
1948) . 


2. A Permissive Counterclaim, standing 
alone, must exceed $3,000.00 in order to 
meet the jurisdictional requirements. 


As a claim falling within the classifica- 
tion of a “Permissive Counterclaim” under 
Rule 13(b) is not connected with the sub- 
ject matter of the main action, it must 
supply its own jurisdictional basis, wholly 
independent of the amount that may be in- 
volved in the main action. The courts have 
repeatedly held that, where a permissive 
counterclaim stands alsone, it must involve 
an amount in excess of $3,000.00 in order 
to meet the jurisdictional requirements: 

Telegraph Delivery Service v. Florists 
Tel. Serv., 12 F.R.D. 342 (D.C. S.D. N.Y., 
1952) ; Robinson Bros. v. Tygart Steel Pro- 
ducts, 9 F.R.D. 468 (D.C.W.D. Pa., 
1949) ; Jewish Consumptive Relief Soc. v. 
Rothfeld, 9 F.R.D. 64 (D.C. S.D. N.Y., 
et 3 Moore’s Fed. Practice, Note 1, 
$13.15. 


3. May a Permissive Counterclaim and a 
Compulsory Counterclaim, neither of 
which alone involves an amount over $3,- 
000.00, but which together aggregate a 
sum in excess of $3,000.00, be combined 
to satisfy jurisdictional requirements? 


This is the precise question which was 
involved in the very recent case of Mc- 
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Knight v. Halliburton Oil Well Cement- 
ing Company, 20 F.R.D. 563 (N. D. W. Va., 
1957), in which the writer participated as 
counsel; and it appears to be the first court 
decision in which the question was square- 
ly passed upon. 

The McKnight case was an action for 
damages in which the plaintiffs alleged 
that the defendant had negligently cement- 
ed a well drilled by the plaintiffs in West 
Virginia for the recovery of natural gas. 
In addition to its answer denying negli- 
gence and asserting its various defenses, 
the defendant pleaded a _ counterclaim 
against the plaintiffs in the aggregate 
amount of $4,711.42, consisting of two dif- 
ferent groups of claims: 

(a) Claims based upon work and ma- 
terials in the aggregate amount of$2,868.42 
which had been furnished by defendant on 
plaintiffs’ West Virginia well that was the 
subject matter of the main action. These 
items, of course, constituted a Compulsory 
Counterclaim. 

(b) Claims based upon work and ma- 
terials in the amount of $1,843.00 which 
defendant had furnished on another well 
of the plaintiffs located in the State of 
Ohio. These items, involving less than $3,- 
(00.00, admittedly constituted a Permissive 
Counterclaim. 

The plaintiffs in the McKnight case con- 
ceded that the pleading of the compulsory 
counterclaim, though involving less than 
$3,000.00, was proper, but they moved to 
dismiss the permissive counterclaim, which 
involved only $1,843.00, on the theory that 
it did not meet the minimum amount re- 
quired for jurisdiction. In its opinion, the 
district court pointed out that the case 
appeared to be one of first impression on 
the proposition presented, saying: 


“Here we have both a compulsory and 
a permissive counterclaim, neither, stan- 
ding alone, involving the requisite jur- 
isdictional amount. The compulsory 
counterclaim, standing alone, could be 
asserted. The permissive counterclaim, 
standing alone, could not be asserted. 
The question is—may they be joined to- 
gether to make up the requisite juris- 
dictional amount. The Court has been 
unable to find any decided case directly 
in point, and counsel for both sides have 
reported that their searches have been 
fruitless.” 


In determining whether such an aggre- 
gation of separate claims in a counterclaim 
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is permissible for the purpose of supply- 
ing the required jurisdictional amount, it 
is material to consider first, as the district 
court did in the McKnight case, whether 
a similar aggregation of «fi for jurisdic- 
tional purposes would be permitted in the 
original main action. For example, could 
a plaintiff having two separate claims of 
$2,000.00 and $1,500.00 against the defen- 
dant prosecute an action thereon in the 
federal court, the total amount of the two 
claims being in excess of $3,000.00, but 
each of them singly involving less than the 
jurisdictional minimum? On this point, 
the general rule is concisely stated in 3 
Moore’s Federal Practice, § 18.07, at page 
1815: 


“Where A joins two or more claims 
against X, it is not necessary that each 
claim exceed the $3,000.00 requisite, but 
it is sufficient if the claims aggregated 
exceed the jurisdictional minimum.” 


Professor Moore’s statement of the rule 
just quoted is supported by authority: 

Green v. Fluor Corp., 122 F. Supp. 224 
(D.C. S.D. N.Y., 1954); Rainier Nat. Park 
Co. v. Martin, 18 F. Supp. 481 (D.C. W.D. 
Wash., 1937) ; Provident Mut. Life Ins. Co. 
v. Parsons, 70 F. 2d 863 (4 Cir., 1934). 

It would seem logical, therefore, that if 
a plaintiff may aggregate separate claims in 
the main action for the purpose of meeting 
the requirements of federal court jurisdic- 
tion, a defendant should be able to do 
the same by counter-claiming upon two or 
more claims which in the aggregate exceed 
the jurisdictional minimum. And such was 
the conclusion of the district court in the 
McKnight case. The learned and able dis- 
trict judge said, in refusing to dismiss the 
permissive counterclaim involving the sum 
of $1,843.00: 


“In the present case, it would appear 
that the defendant could aggregate its 
two separate claims against the plaintiffs 
in an original action. Is there any valid 
reason for refusing to allow it to do the 
same thing by a counterclaim? In 3 
Moore’s, supra, § 13.20, page 59, the au- 
thor states: 
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“*The defendant interposes a compul- 
sory counterclaim that involves $1,500 
and pleads a permissive counterclaim 
that involves $2,000. May the defendant 
aggregate the amounts involved in the 
compulsory and permissive counter- 
claims? If he were to proceed originally 
as a plaintiff he could aggregate and it 
would therefore seem to follow that ag- 
gregation should be permitted in this 
situation * * *,’ 


“Thus it may be seen that Prof. Moore is 
of the opinion that such claims may be 
aggregated. He weakens this opinion by 
adding: 


“«* * * there is less reason to support 
it here than in the situation where two 
permissive counterclaims are aggregated, 
since the compulsory counterclaim is so 
related to the main claim that it may be 
considered as a unit with that claim, and 
preclude its consideration and aggrega- 
tion with the permissive counterclaim.’ 

“Reason and logic would seem to in- 
dicate that, in order to avoid a multi- 
plicity of actions and settle the entire 
controversy between these parties in one 
action, the defendant should be permit- 
ted to aggregate the two claims here in 
question to make up the jurisdictional 
amount. * * *” 


The district court’s conclusion that coun- 
terclaim items can be aggregated for the 
purpose of meeting the jurisdictional re- 
quirements seems logical and sound. One 
of the purposes of the federal rules, as ex- 
emplified by the provision of Rule 18 per- 
taining to the joinder of claims, is to avoid 
a multiplicity of actions by encouraging 
and permitting the litigation in one action 
of all claims existing between the litigat- 
ing parties. Certainly, the result reached 
by the district court in the McKnight case 
is in harmony with overall spirit and 
purpose of this aspect of the federal rules. 


Editor’s Note: The above case of McKnight v. 
Halliburton Oil Well Cementing Company is dis- 
cussed with approval in a note in the February, 
1958 issue of the Virginia Law Review: 44 Va. Law 
Review, 251. 
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“~ 


Exius R. Dieum** 
Cleveland, Ohio 


HE questions involving an indepen- 
T dent contractor and his or its em- 
ployees upon the premises of the owner 
where the contract is being performed is 
one which, although determined upon the 
facts, are important to all of us. 

At the outset we think that an important 
distinction is most excellently drawn by 
the United States Court of Appeals for the 
Sixth Circuit in U. S. Steel Company v. 
Olewinski, 235 F. 2d 326, 4 0. 0. 2d 82, 
decided June 29, 1956, wherein it held the 
owner of the premises liable at Lorain, 
Ohio, in a suit by an electrician for an in- 
dependent contractor on the owner’s prem- 
ises. The same court had previously, in 
Ford Motor Company v. Tomlinson, 229 
F. 2d 873, 59 0.0. 345, on February 11, 1956, 
held there was no liability and reversed the 
judgment a painter had obtained in the 
same district court at Cleveland while 
working in the construction of a plant on 


the motor company’s premises and while 


an employee of an independent painting 
contractor. 

Ohio, like most states, has statutes (Sec- 
tions 4101.11 and 4101.12, Revised Code) 
requiring an employer to furnish a safe 
place of employment and the question nat- 
urally arises whether that obligation ex- 
tends to employees of independent contrac- 
tors on the employer’s premises. In the lat- 
ter case, above, the defendant owner was 
held not liable by the appellate court un- 
der the Ohio statute for the reason that 
he was knocked down by an employee of 
another independent contractor engaged in 
laying a floor in the plant of the motor 
company under construction, which motor 
company as owner exercised no control 
over the work of that independent con- 
tractor or of the plaintiff's employer. 

In the Olewinski case, the same court 
points out that in the Tomlinson case and 
Schwarz v. Realty Corporation, 163 Ohio 
St., 1354, 126 N.E. 2d 906, decided in 1955, 
the immediate cause of the accident was 


_*Paper prepared for the Workmen's Compensa- 
tion and Unemployment Insurance Committee. 
**Of the firm of Diehm & Faber. 


the negligence of other employees of an in- 
dependent contractor over whom the own- 
er exercised no control. The court then 
adds this language in the Olewinski case: 


“Not only is that factor not present 
in the instant case, but the dangerous in- 
strumentality that caused the injury 
here, high-voltage electricity, was within 
the complete and exclusive control of 
the appellant. Viewing the evidence in 
the light most favorable to the appellee, 
we cannot conclude that the court was 
in error in submitting to the jury the 
questions of negligence, contributory 
negligence and assumption of risk.” 


Many Ohio and federal cases are cited in 
the course of the Tomlinson opinion, but 
the above seem to be the distinguishing 
marks. Neither case held that the res ipsa 
doctrine applies. 


A most interesting case, involving the 
same principle, was decided by the Toledo 
court of appeals on December 17, 1956, in 
Hartford Fire Insurance Company v. Spie- 
ker Company, 103 O. App. 455,—N.E. 2d— 
which involve a subrogation claim based 
upon damage to a loaned mobile crane and 
two employees as operators of said equip- 
ment. The insurance company had paid 
certain damages to its insured, the owner 
of the equipment and employer of the em- 
ployees, used by the Spieker Company as 
defendant at the Willys-Overland Plant, 
claiming that both the crane and operators 
were under the exclusive control and sup- 
ervision of the defendant while the work 
was being done, The court held, after cit- 
ing many authorities, that the defendant's 
superintendent directed the operation of 
the crane and its operators in the move- 
ment of the loaded coal cars and because 
thereof a directed verdict was reversed. At 
page 465 of the opinion the majority of 
court expressed favor for the application 
of the res ipsa loquitur doctrine. The dis- 
senting judge concurred in the reversal 
but disagreed as to the res ipsa doctrine. 
The many cases cited in both opinions, 
both federal and state, are worthy of ex- 
amination. 
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The Pennsylvania supreme court on 
January 3, 1950, made the following im- 
portant announcement in Pennsylvania 
Smelting & Refining Company v. Duffin, 
363 Pa. 564, 70 A. 2d 270, 17 A.L.R. 2d 
1384, in syllabus 2 which reads as follows: 


“Even though a general contractor, in 
renting out a crane together with its op- 
erator, gives no instruction to the oper- 
ator when the latter departs with the 
crane, and upon his arrival the lessee of 
the crane explains to him the work to 
be performed, the place where it is to be 
performed, and certain dangers involved, 
nevertheless, the operator remains in the 
exclusive employ of the contractor, 
where the operator remains on the con- 
tractor’s payroll, and under the renting 
agreement the contractor has the power 
not only to send an operator of his own 
choice but at any time at his pleasure 
to take him off the job and substitute 
another, and the lessee is not in the bus- 
iness of operating cranes, and does not 
interfere with the operation of the crane 
or otherwise assume to direct and control 
the operator.” 


Nearly seventy pages are devoted to this 
»articular subject in the annotation at 17 
A.L.R. 2d 1388 through to page 1458, cov- 
ering practically every conceivable type of 
case in practically all of the jurisdictions 
of this country. 

The Missouri supreme court unanimous- 
ly reversed a judgement for plaintiff with 
the following announcement in McFar- 
land v. Equipment Company, 1941, 153 S. 
W. 2d 67, as follows: 


“Il. The doctrine of respondeat 
superior does not apply, so as to render 
the employer of the operator of a trac- 
tor, which he rents, furnishing an ope- 
rator, to a city, which in turn loaned 
the tractor to be used on a WPA pro- 
ject under the direction of those in 
charge of the project, liable for the 
operator’s negligence while working 
under such direction.” 


A discussion of three cases by the Su- 
preme Court of the United States clearly 
reveals the law of the land on the general 
subject matter, to-wit: 

Denton v. Railroad Company, 284 U. S. 
305, 52 S. Ct. 141, 76L. Ed. 310: 


“2. When one person puts his ser- 
vant at the disposal and under the con- 


trol of another for the performance of 
a particular service for the latter, the 
servant, in respect to his acts in that 
service, is to be dealt with as the ser- 
vant of the latter and not of the former.” 


Standard Oil Company v. Anderson, 212 
U. S. 215, 29 S. Ct. 252, 53L. Ed. 480: 


“A winchman in the general employ 
of a shipper remains the latter’s em- 
ployee for the purpose of fixing the re- 
sponsibility for injuries inflicted 
through his negligence upon a long- 
shoreman employed by a master steve- 
dore whose contract with the shipper to 
load a vessel requires him to pay the 
latter an agreed compensation for the 
hoisting and who has no control over 
the movements of the winchman except 
that the latter’s hours of labor neces- 
sarily conform to those of the longshore- 
men, and that, in timing the raising 
and lowering, he obeys the signals of a 
gangman representing the master steve- 
dore.” 


In the two cases above, the Supreme 
Court of the United States affirmed a 


judgment in favor of the defendant and 


another in favor of the plaintiff; where- 
as, in the case of Linstead, Executrix v. 
C & O Railway Company, 276 U. S. 28, 
48 S. Ct. 241, 72 L. Ed. 453, in an opinion 
by Mr.. Chief Justice Taft in 1928, up- 
held the finding of the district court in 
Kentucky in favor of the plaintiff, and 
reversed the 'Sixth Circuit Court of 
Appeals. 

It is significant that each of these cases 
came under the F. E. L. A. and all three 
were decided by an unanimous court. 


Naturally, the writer turns to Ohio cases 
with which he has more familiarity. One 
of the outstanding ones is Babbitt v. Say, 
120 Ohio St., 177, 165 N. E. 721, where- 
in Say was killed by a truck belonging 
to Babbitt and the judgment for damages 
for the wrongful death for plaintiff was 
upheld in a very lengthy opinion by the 
application of the doctrine of respondeat 
superior. In this case, the supply company 
hiring this service could not discharge the 
driver, could discharge the unit and re- 
turn it to its owner, but could not use 
the truck with its own employee. Where 
the driver was to go, the material he was 
to haul, and all other details of his work, 
were exclusively under the control of the 
supply company for which the truck and 
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its driver were doing work on an hourly 
basis. 

At that very same time the Cuyahoga 
County, Ohio, court of appeals (Cleve- 
land) in Snodgrass, Admx., v. Coal Com- 
pany, 31 0. APP- 470, 167 N.E. 493, re- 
versed a directed verdict for the defendant 
in a wrongful death action. The driver 
and owner of the coal truck delivering 
the coal en route to the company’s plant 
was not an independent contractor with 
its compensation measured by the quantity 
of labor performed and another load of 
coal to be hauled. As applied to the facts 
of that case, the following language 
quoted from page 477 of the opinion is 
pertinent: 


“It is well settled that one who 
renders service in the course of an in- 
dependent occupation in representing 
the will of his employer only as to the 
result of his work, and not as to the 
means by which it is accomplished, is 
regarded as an independent contractor. 
If one submits himself to the direction 
of his employer as to the details of the 
work, fulfilling his wishes, not merely 
as to the result, but also as to the means 
by which that result is to be obtained, 
he is regarded as a servant, and not as 
an independent contractor. It may be 
stated in another way, namely, that one 
who contracts to do a specific piece of 
work, executing the work either entirely 
according to his own ideas, or in accord- 
ance with the plan previously given to 
him by the person for whom the work 
is done, without being subject to the 
orders of the latter with respect to the 
details of the work, is regarded as a con- 
tractor and not as a servant. On the 
other hand, one who is subject to the 
will of his employer, and who cannot 
properly refuse to obey his directions 
as to the mode in which the work is to 
be done, is not a contractor, but a ser- 
vant. The fact that a person was engaged 
to do piecework, and furnished his own 
tools in the doing of the work, does not 
alter the character of the employment 
from that of servant to that of inde- 
pendent contractor.” 


Also the language at page 479: 


“The evidence presented in the case 
at bar fairly lends itself to the con- 
struction that the company employed 
Adams, who was to use his own truck, 
to haul coal, for and in behalf of the 
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company, to whatever destination he 
was directed to haul it; that there was 
no job or defined quantity of work 
contracted for; that the services of 
Adams were subject to be determined 
at the pleasure of either party; and that 
neither party in the case of a termina- 
tion of the work could base a cause of 
action against the other as for breach 
of contract. The compensation, it is true, 
was to be measured by the quantity of 
work performed. It is also true that the 
service, namely, the hauling of the coal, 
was to be done by the use of Adams’ own 
truck; but this does not affect the legal 
relationship between the parties. It 
merely affects the rate of compensation.” 


In the case of Halkias v. Wilkoff Com- 
pany, 141 Ohio St., 139, 47 N.E. 2d 199, the 
Ohio supreme court in 1943, with two 
strong dissenting opinions, reversed the 
judgment plaintiff had obtained in the 
lower courts and rendered final judgment 
for the appellant, Wilkoff Company, en- 
gaged in the scrap iron business in Youngs- 
town. The plaintiff, an employee of a 
painting company, working under a con- 
tract with the defendant in cleaning and 
painting certain structural work in the in- 
terior of a large warehouse building was 
injured by the operation of an electric 
crane. The plaintiff failed to prove that an 
employee of the defendant operated the 
crane and the question narrowed down to 
whether the fact that the crane was located 
on its premises and operated thereon gave 
rise to an inference that the operator was 
an employee of the defendant and had au- 
thority to operate it. We call attention to 
this important case because of (a) two 
strong dissents, (b) the fact that authori- 
ties were cited from many states in both the 
majority and minority opinions and (c) 
the case of Hozian v. Crucible Steel Casting 
Company, 132 Ohio St., 453, 9 N.E. 2d 143, 
was distinguished. 

The following cases denying recovery 
were considered opinions and are helpful 
in the consideration of this question, to- 
wit: 


McAndrews v. Bliss Company, 186 F. 
2d 499; Scharf, Admx. v. Cartage Com- 
pany, 95 O. App. 153, 113 N.E. 2d 717; 
Giovinale v. Republic Steel Corporation, 
151 Ohio St., 161, 84 N.E. 2d 904; Coun- 
cil v. Douglas, 163 Ohio St. 292, 126 N.E. 
2d 597; and Schwarz v. General Electric 
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Company, 163 Ohio St., 354, 126 N.E. 2d 
906. 


All of these cases were decided within 
the last decade, but it is interesting to note 
that the same court which decided the 
Scharf, Admx. case, supra, 95 Ohio App. 
153, 113 N.E. 2d 717, in the case of Red- 
mond v. Republic Steel Corporation, 102 
O. App. 163, 131 N.E. 2d 593, held that 
a directed verdict was improper and, on 
May 9, 1956, distinguished the Scharf case 
and, with citations from Tennessee, New 
York, New Jersey, Massachusetts, Alabama, 
Michigan, Louisiana, Idaho and Pennsyl- 
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vania, as well as federal court citations, 
held that the distinction between the two 
cases was that the doctrine of respondeat 
superior applied in the latter and that the 
crane operator was furthering the work of 
the defendant under the defendant’s con- 
trol making the defendant liable for his 
negligence under the doctrine, and was not 
under the sole direction and control to 
help the concern to which the crane was 
loaned to do its work. 


Thus, we conclude as we began that the 
crux of liability or non-liability is based 
upon the facts as to direction and control. 
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Some Guides or Factors in Evaluating a 
Personal Injury Claim* 


Taytor H. Cox** 
Knoxville, Tennessee 


N DISCUSSING this subject we will as- 

sume that the facts from which a per- 
sonal injury was received make a case of 
liability, with no mitigating factors such as 
remote contributory negligence in some 
jurisdictions and comparative negligence 
in others. However, there may be wide 
variations in the facts, from a case that 
simply fixes liability to a set of facts that 
present considerable aggravation, which 
will be mentioned later. 

In connection with evaluating a personal 
injury claim there have been several for- 
mulae; some of them take the various fac- 
tors and allocate to them points, which 
ultimately total 100 in a perfect case, that 
is, where liability is fixed. Other formulae 
are not based on the point system but are 
figured on a dollars and cents basis per fac- 
tor: in other words, allocating so much per 
day for confinement in a hospital, so much 
per day for confinement in the home or 
convalescent period, and so much per day 
for pain and suffering, in addition to the 
inconvenience, permanent disability, out of 
pocket expenses, etc. Some of these formu- 
lae are somewhat elaborate and most of 
them give the lion’s share of the considera- 
tion to liability. ‘These formulae or sched- 
ules range from a complicated system to a 
simple, inadequate and certainly unsatis- 
factory formula of multiplying the out of 
pocket expenses by a certain figure. A 
consideration of all these formulae indi- 
cates that there is no method by which a 
personal injury claim can be taken and 
considered and by slide-rule method arrive 
at the correct answer. The one factor that 
enters into all of them is the individual and 
his ideas as to certain values to be placed 
on certain factors, so that the result may 
vary as widely as the individuals who eva- 
luate the claim. Frankly, the writer at- 
taches little or no significance to these for- 
mulae, schedules, etc., and sometimes when 
attempting to work with them it simply 
adds confusion to the thinking in trying 
to arrive at the true value. 


*Article prepared for the Casualty Insurance 
Committee. 
**Of the firm of Poore, Cox, Baker & McAuley. 


Experience and ability of the claim man- 
ager and of the attorney in the locality in 
which the claim develops and where the 
verdict or judgment will ultimately be en- 
tered in the event it is not settled is, in our 
opinion, the most important factor. 

We all recognize that the amounts for 
identical personal injuries can vary widely, 
not only in the various states, but many 
times within the same geographical area, 
and frequently within the same circuit, as 
for example, in two counties adjoining 
Knox county, of which Knoxville is the 
county seat, one is considered to be excep- 
tionally liberal and the other equally as 
far on the conservative side. Invariably, 
cases that are removable to the U, S. Dis- 
trict Court will be removed from the form- 
er but the jurisdiction will not be disturb- 
ed in the latter. 

It is well, but certainly not necessary, to 
point out that it would be impossible to 
do this subject justice in a short article, 
and for that reason the word “some” is 
used in the heading of the article. It is 
likewise recognized that each case, like the 
proverbial tub, must sit on its own bottom, 
and the amounts vary as widely as do in- 
dividuals in personalities, characters, etc.; 
but the writer considers the following as 
some of the guides, although not enumerat- 
ed in the order of their importance, because 
no order could be established since variance 
is wide in the importance of each case. 


I. The Nature and Severity of the Injury 


This ranges of course from minor scratch- 
es and bruises, which are purely temporary, 
to broken bones, including skull fractures, 
brain injuries, loss of limbs and disfigure- 
ments. The degree of permanent disabil- 
ity, if any, should be added and considered 
as a part of this factor. In this connection, 
what might be a minor permanent disabil- 
ity in one case could be a major disability 
in another. For example, a concert pianist 
who suffers the loss of the first joint of 
the little finger would of course force the 
claim to a much greater value than would 
the same injury suffered by an opera singer. 
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2. The Age and Sex of the Person Injured 


It is said that pain is the same for all 
ages, but it has been the writer’s experience 
that judges and juries apparently do not 
think so. A child, of either sex, injured 
while playing upon the property of an- 
other, either under the attractive nuisance 
doctrine, the playground doctrine, or while 
chasing a ball out into the street, with any 
degree of permanency at all, even slight, 
has a claim which is greatly enhanced in 
value strictly by reason of its tender age. 
An equal amount of pain and suffering by 
a grown person or an individual who has 
passed the middle of his life span and who 
suffered identical injuries would present a 
claim of considerably less value than that 
of a child. Age in the adult, male or fe- 
male, gives us some help in evaluating the 
claim. 

There is a definite place in evaluating 
a personal injury claim of a person, outside 
of a child of tender years, for the sex of 
the claimant. Feminine charms, in spite of 
the fact that they are not intentionally (?) 
relied upon, play a vital part in the result 
that comes in from the jury. A case tried 
in recent years involved a plaintiff, a young 
mother, who, while carrying her young 
child in her arms, fell in a theatre and 
sprained her ankle. She incurred a doctor 
bill of $8.00, and the jury returned a ver- 
dict in the amount of $2,000.00. After the 
trial one of the jurors made the remark 
to counsel, “We believed everything that 
little lady said on the witness stand.” 
Smith v. Sloan, 189 Tenn. 368. It is true 
that she made a good witness for herself; 
however, had the plaintiff in that case been 
a man of equal age the result would have 
been quite different. 


3. Occupation and Earning Capacity 


Earning capacity of course simply adds to 
the total of the monetary loss or special 
damages and is not of too much significance 
in evaluating the pain and suffering. In 
the event of a degree of permanency the 
earning capacity may play an important 
part in evaluating the claim provided the 
degree of the permanency and its nature, 
as pointed out in paragraph 1, impairs the 
claimant from performing his occupation 
or profession as efficiently as prior to the 
injury. 


4. Special Damages 


These include hospitals, doctors, nurses, 
employment of housekeepers or additional 
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servants, drug bills, special transportation 
and such other actual monetary ee in- 
cluding loss of earnings, as may be legally 
attributed to the injury and confinement. 
This factor varies in its importance. In 
some instances it may be comparatively 
small in relation to the injury, such as the 
loss of sight and the removal of the eyeball 
as compared to broken limbs which heal 
with no residual degree of permanency. In 
such cases the special damages may be, and 
quite often are, large, but in relation to the 
ultimate evaluation of the claim would be 
a much larger part of the total than as in 
the evaluation of the loss of the eyesight 
and the cost of surgery involved in that 
case. 


5. Aggravation of the Facts 


While we are assuming the attitude for 
the purpose of this discussion that liability 
is fixed, the aggravation of the facts or the 
repulsive nature of how the injury was in- 
flicted is important, as for instance a case 
actually handled by the writer wherein a 
soldier, who was home on furlough during 
World War II, was standing on a corner 
with his wife and holding his young son 
in his arms. Two cars collided at the in- 
tersection, one ran over the curb, struck 
the soldier and killed him and his young 
son and severely injured his wife. ‘There 
was no whiskey or other intoxicant involv- 
ed insofar as evaluating the widow’s claim 
was concerned, but no one could say that 
the aggravating circumstances and condi- 
tions did not add value to her personal in- 
jury claim. While the case was ultimately 
settled, this factor was certainly of im- 
portance in calculating the claim. 


6. Representation by Counsel 


Where the claimant is represented by 
an attorney it undoubtedly would not be 
denied that his name should be known and 
that his reputation and ability are of im- 
portance. We all know that some attorneys 
are easy to deal with from the standpoint 
of assuming a fair attitude in a conference 
in discussing the claims of their clients, 
while others are adamant and will prob- 
ably be reluctant to discuss in the confer- 
ence all of the factors that enter into ar- 
riving at their evaluation. 


7. Cases In Litigation 


In the event the claim is in litigation, 
the forum is one of the most important 
factors in determining the value to be 
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placed upon a personal injury claim, if the 
problem is to be approached from a prac- 
tical standpoint rather than a theoretical 
standpoint. While it may be unfortunate, 
it is true that juries in certain sections and 
courts vary widely in arriving at a figure 
for personal injuries. Included in this para- 
graph probably should be the question of 
whether or not it is to be tried before a 
jury or before a judge. It is not infrequent 
that we find a conservative judge presiding 
over a liberal jury trial and likewise it is 
not unusual to find a liberal judge presid- 
ing over a conservative jury, and too often 
a liberal judge and a liberal jury. This is 
true in the area in which the writer prac- 
tices, as was pointed out earlier, and it is 
undoubtedly safe to venture the statement 
that it is likewise true in practically all 
areas in all the different states. 


8. Makeup of the Jury 


If the case is to be tried before a jury, 
whether in a conservative or a liberal coun- 
ty, the makeup of the jury is important; 
that is, determine whether it is all male or 
part male and part female and to make, if 
possible an investigation into the jurors’ 
occupations, their stations in life, whether 
they are businessmen, executives in a big 
business, owners of a small business, wage 
earners, etc. 


9. The Type of Defendant 


The type of defendant, whether a resi- 
dent or a nonresident, a corporation or an 
individual, a common carrier or a contract 
hauler, including the relationship between 
the claimant and the defendant, whether a 
guest or host, tenant or landlord is im- 
portant, If we are to approach the claim 
from the standpoint of ultimate results, this 
factor cannot be overlooked. 


10. Medical Witnesses 


Consideration should be given in the 
cases where there aré medical witnesses. 
Will the doctor appear by deposition, 
which will be dryly read before the jury, or 
will he appear in person? If he appears in 
person, what type of witness will he make 
and what sort of impression will he make 
upon the jury? Will he testify in lay lan- 
guage and by illustrations so that the jury 
will understand, or will he be wuntly a 
medical witness? Will he interpret the in- 
juries liberally or conservatively? 
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11. Plaintiff And Defendant 


The plaintiff and defendant should both 
be evaluated as witnesses before the court 
and particularly the jury, whether they will 
have the personality and intelligence to 
testify clearly and with a tone of humility 
and conservatism, whether they will be 
straightforward and truthful, or tend to 
engage in argument with counsel on cross- 
examination. 


In the foregoing paragraphs the writer 
has attempted to give some of the guides 
or factors, recognizing of course that there 
are many others and recognizing further 
that in reviewing a personal injury claim 
the evaluation can vary widely from the 
actual ultimate result. We have a saying 
here in our office that the evaluation of a 
personal injury claim is at best an “educat- 
ed guess”, based upon experience and con- 
sideration of the various factors which of 
course can vary widely in their importance 
in each individual case. 

The cardinal illustration of the ultimate 
result in a personal injury case is the case 
of Milsaps v. Monday Trucking Co., et al., 
37 Tenn. 371, 264 S.W. 2d. 6, only one of 
the three reported. There were three plain- 
tiffs, three cases, three trials, involving 
three personal injuries growing out of this 
accident. The defendants, two in each case, 
were identical, the witnesses were identical, 
the exhibits introduced were identical, (as 
a matter of fact were exact copies) the legal 
principals involved were identical. The 
only difference was a new jury in each 
case. Three different verdicts resulted. In 
the first case both defendants were held 1i- 
able. In the second case neither defendant 
was held liable. In the third case, only one 
defendant was held liable. 

There is another factor that we who sit 
on the hot side of the court room recognize 
which, many times, is the most formidable 
foe we have to face, and that is sympathy. 
Human nature is the same everywhere and 
it is an extremely difficult factor to evalu- 
ate. It may be argued that sympathy has 
no place in a lawsuit and the judge charges 
the jury that they will have no sympathy 
or prejudice for or against either the plain- 
tiff or the defendant. This charge is fine 
but it is like pulling out the nail and clos- 
ing our eyes to the hole that remains. The 
importance of this factor is emphasized in 
a case recently tried before a rural Ten- 
nessee jury; the defendant a nationally 
known corporation and the claimant a lit- 
tle girl whose mother was dead and whose 
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father was in the insane asylum. Under the 
facts there was no liability; however, a jury 
question was made out by plaintiff's coun- 
sel and a verdict returned far in excess of 
the evaluation originally placed on the 
claim. So excessive was the verdict that it 
shocked the conscience of the trial judge 
and a remittitur of exactly half the verdict 
was granted. We know, however, that in 
many instances the trial judge is extremely 
reluctant to grant a remittitur and there- 
fore we must not disregard the sympathy 
factor, which is as natural to the human 
heart as it is for a country boy to go bare- 
foot in the spring. 

In spite of our experiences and efforts, I 
submit that we will all in some cases miss 
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the bulls-eye and occasionally miss the tar- 
get altogether. 


Now I suppose the evaluation of a per- 
sonal injury is just as nebulous as a post- 
concussion syndrome, pain in the low back 
or the complications of the menopause. 
Six doctors, recognized specialists in their 
particular field, say there is nothing wrong 
with the claimant. One good old family 
bedside doctor says “yes”, that vaginal 
bleeding and cramps in the abdomen four 
months after a mild shakeup in a rear end 
collision is caused by the trauma, and the 
jury agrees. 


It is a wonder any of us have any hair 
left! 
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Misrepesentations—Not Always A Defense 
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N RECENT years, the rising cost of 
medical care and the increasing dispo- 
sition of people to rely on physicians and 
hospitals for treatment have made the 
health and accident insurance policy a pop- 
ular and common form of insurance. Even 
more recently, the somewhat related dis- 
ability policy, which is des‘gned to provide 
a steady income to the insured in the event 
of a physical disability, has also become 
popular. As is the case with any other form 
of insurance, insurers have tried to protect 
themselves against bad risks who obtain 
coverage by a deliberate or negligent mis- 
representation in their application for the 
insurance, 

This is accomplished by treating the 
statements in the application blanks as war- 
ranties or as representations. If the state- 
ment may be regarded as a warranty and 
it is, in fact, false the insurer may cancel 
the contract. Theoretically this is so despite 
the fact that the statement may be imma- 
terial or not known to be false by the ap- 
plicant. As you might guess few statements 
are regarded by the courts as warranties. 
Normally, a statement in an application is 
regarded as a representation and the usual 
rules of contract law apply. That is: that 
the representation must be false; that it 
must be known to be false or in some juris- 
dictions made with intent to deceive; and 
that it must be material, that is, it must 
have been of such a nature that the insurer 
would not have carried the risk had it 
known the truth. 


This narrow field of insurance law is 
amply provided with precedents and prin- 
ciples arising from cases of alleged misrep- 
resentations in applications for life insur- 
ance policies. In practically every case deal- 
ing with health and accident or disability 
policies, the courts have applied the prin- 
ciples and decisions applicable to life in- 
surance policies without distinction. For 
the most part there is ample justification 
for applying these principles and decisions 


*Paper prepared for the Accident and Health 
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in the case of health and accident or dis- 
ability policies. 

Nonetheless, there are a few circumstan- 
ces inherent in health and accident or dis- 
ability policies which should, in certain 
cases, justify a slightly different approach. 
In the first place, the amount of money 
which the insurer may be required to pay 
in the event of a loss with respect to any 
particular claim may be substantially less 
than is the case with a life insurance pol- 
icy. Furthermore, the insurer usually has 
an opportunity by the terms of his policy 
to cancel the policy after notice. For these 
reasons, applications for such policies are 
more informal and accepted with less scrut- 
iny and independant investigation than in 
the case of life insurance policies. This is 
illustrated by the fact that often a physical 
examination of the potential insured is not 
required. On the other hand, the hazard in 
terms of the possibility of a loss of some 
sum or repeated losses are much broader 
than in a life insurance policy. For this rea- 
son, there might be facts in the medical 
history of a potential insured which would 
make him an undesirable risk on a health 
and accident or disability policy yet would 
not materially increase the hazard in a life 
policy. 

Thus, as a practical matter, it would 
seem reasonable that an insurer would be 
entitled to place greater reliance on the 
correctness of an insured’s answers in his 
application. Considering the amount in- 
volved, the insurer would not in the exer- 
cise of reasonable care be required or jus- 
tified in making an extensive investigation 
when not warranted by the answers in the 
application. More important, where no 
physical examination is made, the insurer, 
to the knowledge of both parties, is relying 
entirely upon the insured’s statements with 
respect to his insurability. 

Virtually, the only recent case in which 
a court has taken cognizance of some of 
the practical difference between a health 
and accident policy and a life insurance 
policy is the case of Turner v. National 
Hospitalization, Inc., 52 A. 2d 274 (1947). 
In this case the Municipal Court of Ap- 
peals for the District of Columbia affirm- 
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ed a judgment for the defendant-insurer, 
who defended against a claim for benefits 
under a_ hospitalization policy on the 
grounds that in her application the plain- 
tiff-insured had falsely omitted the fact that 
she had been hospitalized and received a 
cauterization of the cervix to cure an ulce- 
rated condition. The falsity of the state- 
ment was not disputed. However, plaintiff's 
doctor testified that cauterization was a 
frequent and minor operation and _ that 
once the cervix is cauterized there should 
be no further trouble though in some cases 
the trouble does recur. The hospitalization 
upon which the claim was based was for a 
gynological condition and part of the treat- 
ment was a recauterization of the cervix. 
The plaintiff argued that, by statute, the 
policy defense would be valid only if it 
materially affected the acceptance of the 
risk or the hazards assumed by the com- 
pany. The authorities presented by the 
plaintiff to support her position were based 
on applications for life insurance policies 
where the failure to mention a minor dis- 
ease was held not material. In upholding 
the judgment for the defendant, the court 
made the following statement: 


“It is obvious, we think, that a sickness 
or operation not material under a life 
insurance policy might be material un- 
der a hospitalization policy. In the one 
case the issue would be whether life were 
shortened, whereas in the latter the issue 
would be whether hospitalization would 
more likely be required.” 


It might be noted that elsewhere this opin- 
ion points out two other factors commonly 
present in such cases: that the defendant 
has the burden of proof in such a policy 
defense and that a statute regulated this 
defense. 


As we pointed out, applications for 
health and accident insurance are normal- 
ly the only information available to the in- 
surer to indicate whether or not an in- 
vestigation of an applicant’s medical or 
insurance history is warranted. For this 
reason there is a basis for applying a rule 
occasionally applied in life insurance cases, 
that the failure to require a medical ex- 
amination of the insured is notice that the 
company intends to rely wholly on his 
statements. Therefore, the insured is re- 
quired to answer the statements with 
greater accuracy and scrupulousness and 
the company is entitled to place greater re- 
liance on the statements than would be 
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the case where the applicant was required 
to have a physical examination. The only 
case dealing with health and accident in- 
surance which we were able to find stat- 
ing this general rule was the case of Little 
v. Washington National Insurance Com- 
pany, 34 Tenn. App. 593, 241 S.W. 2d 838 
(1951) at page 841. An example of a life 
insurance case applying this rule is Ham. 
by v. American Insurance Company, 73 Ga. 
App. 531, 37 S.E. 2d 217 (1946). In its 
opinion the court made the following 
statement: 


“In issuing this type of insurance the 
insurance companies rely upon the truth- 
fulness of the statements made by the 
applicant for insurance in his written 
application. -Such contracts are entered 
into by the insurance companies in the 
‘utmost good faith’ and they have the 
right to expect that ‘every application 
for insurance shall be made in the ut- 
most good faith.” Our courts have held 
that this is especially true where the in- 
surer, because of the smallness of the 
amount of the policy, relies entirely on 
the statements of the insured in the ap- 
plication and his responses to the ques- 
tions of its agent, without requiring a 
medical examination.” 


It would appear that this statement 
would be peculiarly applicable to health 
and accident or disability policies. None- 
theless, in the recent case of Pipes v. World 
Insurance Company of Omaha, Nebraska, 
150 F. Supp. 370 (1957), the federal dis- 
trict court in the Western District of Loui- 
sina apparently took the position that the 
failure of a health and accident insurer to 
require a physical examination of the ap- 
plicant is a factor to consider in denying it 
the right to void a policy for misrepre- 
sentation. This statement, which is not 
entirely clear, appears on page 374 of the 
report. It is probably dicta since there was 
ample evidence that the insured’s state- 
ments were not known by him to be false 
and for this and other reasons the insurer's 
denial of liability on the grounds of mis- 
representation was probably unsound. We 
shall return to the Pipes case later since 
there are several matters of interest there- 
in. 

The Pipes case like theTurner case was 
controlled in part by a statute. Today 
most jurisdictions in the United States 
have statutes which carefully set out the 
circumstances under which an insurer may 
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void a health and accident policy for a 
false statement in the insured’s application. 
Some of these statutes apply to all types of 
insurance and, in other jurisdictions, 
there are special statutes for health and 
accident or disability policies. 

In our own state of Indiana there is a 
statute passed in 1953, specifically applic- 
able to health and accident insurance. ‘The 
provisions of the statute are fairly repre- 
sentative of statutes of this type. Burns 
Indiana Statutes Annotated, Section 39- 
4255, Sub-sections (A) and (C), reads as 
follows: 

“(A) The insured shall not be bound 
by any statement made in an applica- 
tion for a policy unless a copy of such 
application is attached to or endorsed 
on the policy when issued as a part 
thereof. If any such policy delivered or 
issued for delivery to any person in this 
state shall be reinstated or renewed, 
and the insured or the beneficiary or 
assignee of such policy shall make writ- 
ten request to the insurer for a copy of 
the application, if any, for such rein- 
statement or renewal, the insurer shall 
within fifteen (15) days after the receipt 
of such request at its home office or any 
branch office of the insurer, deliver or 
mail to the person making such request, 
a copy of such application. If such copy 
shall not be so delivered or mailed, the 
insurer shall be precluded from intro- 
ducing such application as evidence in 
any action or proceeding based upon or 
involving such policy or its reinstate- 
ment or renewal.” 

“(C) The falsity of any statement in 
the application for any policy covered 
by this act [$$ 39-4251—39-4262] may not 
bar the right to recovery thereunder un- 
less such false statement materially af- 
fected either the acceptance of the risk 
or the hazard assumed by the insurer. 
[Acts 1953, ch. 15, § 169.5, p. 46].” 


A later section makes the provisions of 
this section inapplicable to blanket or 
group policies of insurance or industrial 
plan health and accident insurance as well 
as to other catagories not applicable here. 
As a practical matter, these types of in- 
surance are normally issued with an ex- 
tremely brief application and the likeli- 
hood of a case arising from the answers 
therein is relatively slim. The group plan 
usually makes coverage contingent on good 
health on the effective date to try to avoid 
any clear abuse. 
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The two principal provisions of the 
above statute are the requirement that a 
copy of the application be attached to or 
endorsed on the policy and the fact that 
the statement may not bar the right to 
recovery unless it materially affects either 
the acceptance of the risk or the hazard 
assumed by the insurer. Some statutes of 
this character make an intent to deceive as 
an additional requirement and others as 
an alternative requirement for such a 
policy defense. 


The cases arising out of an alleged mis- 
representation in an application for health 
and accident insurance usually concern the 
failure of the insured to list prior illnesses 
or medical treatment which he underwent 
during the period within which the ap- 
plication requests such information. When 
there is a complete failure to list such 
matters the cases normally are uncontest- 
ed as to the falsity of the statement. In 
such cases the plaintiff's answer to the 
policy defense may be that the omission 
was not material or not made with intent 
to deceive. In a surprising number of cases, 
the application blank has, in fact, been 
filled out by an agent of the insurer. Some- 
times this is done after the insured has 
signed the blank. In these cases the insured 
may try to avoid the policy defense by 
alleging that the agent neglected to pro- 
perly transcribe the information. Finally, 
the insured may say that the agent in- 
structed him to fill out the policy without 
the information. 


A careful study of the cases dealing with 
health and accident insurance indicates 
that, in the absence of some special factor, 
courts will consider failure to mention any 
moderately serious disease or medial treat- 
ment as material as a matter of law. The 
principal difference of opinion appears to 
be whether this is a pure question of law 
for the court once the falsity of the state- 
ment has been established or whether it is 
one of fact for the jury except where shown 
as a matter of law. The majority rule may 
be found in the case of Davidson v. Mass- 
achusetts Casualty Insurance Company, 325 
Mass. 195, 89 N.E. 2d 201 (1949). In this 
case the Supreme Court of Massachusetts 
reversed a verdict for the plaintiff-insured 
for erroneous instructions and admission 
of evidence. However, in its opinion, it 
stated the general rule that the question 
whether existence of certain ailments in- 
creased the risk of loss is commonly a 
question of fact. On the other hand, there 
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is one recent case holding that, once the 
falsity of the statement is ascertained or if 
it is undisputed, the question as to whether 
it is material, that is whether it materially 
increased the risk of loss, is one for the 
court, (See, Inter-Ocean Insurance Com- 
pany v. Harkrader, 193 Va. 96, 67 N. E. 
2d 894 (1951) at page 898.) As a practical 
matter most courts, even though consider- 
ing the question one of fact, may be will- 
ing to direct a verdict on the grounds that 
a representation is material as a matter of 
law where the prior diseases are of such a 
nature as would naturally and reasonably 
influence the judgment of the insurer in 
making the contract. See, for example, 
Little v. Washington National Insurance 
Company, supra at pages 840-841 and 
Mutual Benefit Health and Accident Asso- 
ciation v. McCranie (5 Cir.,) 178 F. 2d 745 
(1949), in which the circuit court of 
appeals reversed a judgment for the in- 
sured on a counterclaim for benefits under 
a health and accident policy and against 
the insurer on its complaint for declar- 
atory judgment. It directed a district court 
to direct a verdict for the insurer, notwith- 
standing a jury verdict for the insured. 
The circuit court of appeals held that the 
insured’s failure to disclose his medical 
discharge from the army with a permanent 
disability of 100% was false and material 
and substantialy increased the risk as a 
matter of law despite the fact that the in- 
sured’s death was not caused by the dis- 
ability. 

On the other hand the courts are ex- 
tremely reluctant to rescind a policy for an 
inaccurate statement by an insured that he 
is in good health at the time of the ap- 
plication in the absence of fairly clear 
evidence that the insured knew he was 
suffering from a serious ailment. For ex- 
ample, in the Pipes case the insured had 
stated that he was, to the best of his know- 
ledge and information, physically sound. 
In fact he was suffering from nephritis. 
There was no evidence that the insured 
knew that he was suffering from nephritis 
or that he was suffering from anything 
serious at the time he filled out the ap- 
plication. In the case of Mutual Benefit 
Health and Accident Association v. Milder, 
152 Neb. 519, 41 N. W. 2d 780 (1950) a 
similiar statement was held a matter of 
opinion only. Consequently, the fact the 
statement was false did not void the policy 
since the insurer could not show that this 


falsity was known to the insured and that 
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the statement was made with the intent to 
deceive. 

Another type of question often asked on 
applications for health and accident in- 
surance is that dealing with the applicant's 
previous insurance, if any, and whether he 
had attempted to obtain insurance in the 
past and had been refused. If an insured 
fails to disclose this information and, in 
fact, he had been refused insurance for 
some reason relevant to the risk, courts 
should direct a verdict for the insurer, 
For example, in the case of Jeffe v. Mon- 
arch Life Insurance Company, 123 F. Supp. 
173 (1954), the United States District 
Court in Connecticut gave a summary 
judgment to the insurer who requested ad- 


‘missions or denials as to whether insured 


had falsely stated in his application for a 
health and accident policy that no in- 
surance company had declined to issue a 
life insurance or health and _ accident 
policy. The insured failed to answer the 
request, raising the presumption that the 
facts stated in the request were true. The 
court held that this misstatement was ma- 
terial as a matter of law. It stated that an 
affirmative answer to the statement in the 
application with respect to a refusal in a 
previous application for insurance would 
have put the insurer on notice to open up 
a line of inquiry vital to its consideration 
of the application. The cases with respect to 
life insurance policies disclose much the 
same approach. 

On the other hand, where the insured 
answers a question as to whether he has 
previously applied for insurance  in- 
correctly and, in fact, the correct answer 
would only reveal that the insured himself 
had refused to accept the policy rather 
than the insurer refusing to accept the risk, 
the courts have held the misstatement not 
material. 

The insurer in a number of misrepre- 
sentation cases with respect to health and 
accident policies has been confronted with 
an allegation that the incorrect statement 
was made by the insurance agent who 
filled in the blanks after being furnished 
the correct information by the insured. 
Occasionally the insured will claim that 
although he filled in the blanks he filled 
them in incorrectly pursuant to instruc- 
tions from the agent. 

The natural result of the former situa- 
tion is that the trial court will find a 
genuine issue of fact, refuse to direct a 
verdict, and the jury will come trooping in 
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with a verdict for the insured unless by 
some extrinsic fact the insurer can prove 
the bad faith of the insured. On the other 
hand, both courts and juries are somewhat 
less impressed by the latter argument. In- 
cidently, this type of situation is not al- 
ways a figment of the applicant’s imagina- 
tion. There are several cases in the 
books in which it is quite clear that the 
insurance solicitor, contrary to the interests 
of his company, had induced the insured 
to deny the insurer pertinent information 
in the application. 

The general rule, stated above is illu- 
strated by the case of Moone v. Connect- 
icut Casualty Insurance Company, 342 Il. 
App. 596, 97 N. E. 2d 607 (1951), in which 
the court held that an allegation that the 
agent of the insurer had instructed the in- 
sured to sign the application in blank 
when informed by the insured of his 
history of stomach ulcers stated a cause of 
action and was not subject to demurrer 
although the plaintiff's complaint showed 
a failure to list on the application the fact 
that he had had ulcers, but, instead, he 
said he “supected ulcers.” Other cases in- 
volving this question are Mutual Benefit 
Health and Accident Association v. 
Milder, supra, and the Pipes case. 


A slight variation of this is the case in 
which the insured left the answer blank 
and the insurer accepted the risk. In 
Metts v. Central Standard Life Insurance 
Company of Illinois, (Cal. App.) 298 P. 2d 
621 (1956), the insured failed to answer 
questions as to whether there had been 
polio in the family in the preceding 90 
days on the application for a family polio 
insurance contract. In this case the truth- 
ful answer would have been “No.” There- 
fore, the court held that failure to fill in 
the blank was no basis for voiding the 
policy since it was obvious that the correct 
answer would not have influenced the in- 
surer to refuse the contract. The court also 
pointed out that the insurer had not se- 
cured the answer thereto prior to issuing 
the policy, thus waiving any right to com- 
plain. It is difficult to tell whether the 
court would have ruled the same way if 
the correct answer would have been, “Yes.” 
The waiver theory in the opinion would 
seem to indicate such an approach. None- 
theless, it is doubtful that such a clear fail- 
ure to show good faith would have been 
excused. 


Occasionally the insured answers a ques- 
tion indicating a prior illness but his an- 
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swer is only partially correct. A general re- 
view of the cases seems to indicate that 
the courts consider a partial answer showing 
some risk sufficient to put the company on 
notice to investigate further. The fact that 
the condition may be more serious than is 
indicated by the answer does not make 
the misstatement material, if the company 
did not avail itself of the opportunity to 
investigate when informed that there was 
some question as to the insurability of the 
applicant. For example, in the Pipes case 
the insured had answered a question with 
respect to whether he had had kidney dis- 
ease “yes”, in giving the details he started, 
“albumen, July, 1953. No after effects.” In 
fact, albumen is an indication of liver 
trouble or nephritis. It appears that the 
applicant had had albumen in his urine 
specimen in all but one in a series of tests 
prior to the application. However, it is 
not clear that the insured knew this fact. 
Undoubtedly the insured was still receiv- 
ing treatment for this condition at the time 
of the application but he apparently had 
not been told of its seriousness and the 
physical symptoms apparent to him had 
disappeared prior to the time of the appl- 
ication. In its opinion the district court 
held: first, that there was no indication 
that the insured knew this answer to be 
false; and, secondly, that the answer was 
sufficient to put the insurer on notice of 
the existence of a liver condition and it 
should have investigated more thoroughly. 


Incidently, in this case the court ob- 
viously was impressed by the fact that the 
insured had dropped an existing policy 
which would have covered him as a pre- 
requisite to obtaining the policy with the 
World Insurance Company. The trial 
court appears to find an estoppel in the in- 
ducement by the World Insurance Com- 
pany that Pipes drop the existing policy 
upon the belief that he would have an 
effective policy with it. Whether the court 
would have followed this theory if, in fact, 
the insurer could have shown that the in- 
sured deliberately falsified his answers is 
a matter for some speculation. 


Most of the above cases do not differ in 
any marked degree from life insurance 
cases dealing with similiar problems. The 
only two cases which have any striking 
new theory to offer are the Turner case 
and the Pipes case. The statement in the 
former that a misstatement as to a minor 
disease which would not have been ma- 
terial in an application for a life insurance 
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policy might be material in an application 
for a health and accident policy seems 
reasonable and sound. On the other hand 
many of the theories advanced in the Pipes 
case appear to have been gratuitously 
thrown in where it is clear and admitted 
that the insured did not know his state- 
ments were false, which fact should have 
settled the misrepresentation aspect of the 
case without further comment. It is an ill- 
ustration of a case in which the equities 
were so strongly balanced in favor of the 
insured that the court went out of its way 
to nail the insurance company to the wall 
and in the process undoubtedly rendered 
some dicta which, if followed rigidly, 
would make very bad law. 


The final warning note is the fact that, 
like any other policy defense, the defense 
of misrepresentation in an application may 
be waived. Presumably, any action which 
would bring about a waiver in a life in- 
surance policy case would apply to health 
and accident policy cases. We were only 
able to find one recent health and acci- 
dent case on this point. That is the case of 
Jarvis v. Pennsylvania Casualty Company, 
129 W. Va. 291, 40 S.E. 2d 308 (1946). In 
this case the insurer accepted a premium 
subsequent to discovery of the falsity of a 
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statement in the application for insurance. 
The court stated by way of dicta that the 
false statement would have voided ‘the 
policy, but went on to find a waiver by the 
acceptance of the premium. Other possible 
grounds for waiver would be payment of 
benefits with knowledge of the facts; in a 
few jurisdictions denial of liability on 
other grounds with knowledge of the facts; 
and, as we have pointed out, there is a 
certain disposition to find waiver where 
the application form gives cause to suspct 
that an investigation is required and the 
insurer fails to make such an investigation. 


In summation, the most important 
points indicated by the decisions with re- 
spect to this defense in health and accident 
or disability policy cases are: that life in- 
surance policy cases are valid precedents; 
that the law in this field is extremely prac- 
tical and has, for the most part, been ap- 
plied with a considerable degree of reason- 
ableness and justice; and, the courts have 
a tendency to be sympathetic with an in- 
surer in the case where the statement of an 
insured is clearly false and there is at 
least a reasonable probability that the 
statement materially affected the risk or 
the insurer’s acceptance of the hazard. 
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Verification of Pleadings in Federal Court As 
Affected by Requirements of State Statutes 


Roya H. Brin, Jr.* 
Dallas, Texas 


ERIFICATION of pleadings generally 
has very little place in federal prac- 
tice as such. The need for verification in 
the various situations where it is required 
in the procedure of the courts of the sev- 
eral states would seem to be obviated in 
the federal courts by the provision in Rule 
11 of Federal Rules of Civil Procedure, that 
the signature of an attorney to a pleading 
constitutes a certificate by him that he has 
read it, that to the best of his knowledge, 
information and belief there is good ground 
to support it, and that it is not interposed 
for delay. Thus, in the federal courts, every 
pleading is in effect verified by the signa- 
ture of the attorney. The theory of general- 
ly dispensing with sworn pleadings in fed- 
eral procedure is that “Court disciplining 
of attorneys who sign and thereby certify 
pleadings is more effective in preventing 
abuse of pleadings than is prosecution of 
parties for perjury”. Cyclopedia of Federal 
Procedure, 3rd Ed., Sec. 14.66. 
As stated in United States for use and 
benefit of Foster Wheeler Corp. v. Ameri- 
can Surety Co. of N. Y., 25 F. Supp. 225: 


“The purpose of the signature of ‘at 
least one attorney of record in his indi- 
vidual name’ is to hold the attorney of 
record who signs his individual name to 
strict accountability, as is provided in 
Rule 11...” 


See also Reynolds Metals Co. v. Metals 
Distintegrating Co., 8 F. R. D. 49 (affirmed 
176 F. 2d 90); Moore v. Illinois Cent. R. 
Co., 24 F. Supp. 731. 

The rule, in its entirety, reads as follows: 
“Rule 11. Signing of Pleadings 


“Every pleading of a party represented 
by an attorney shall be signed by at least 
one attorney of record in his individual 
name, whose address shall be stated. A 
party who is not represented by an attor- 
ney shall sign his pleading and state his 
*Of the firm of Strasburger, Price, Kel- 
ton, Miller & Martin. 


address. Except when otherwise specifi- 
cally provided by rule or statute, plead- 
ings need not be verified or accompanied 
by affidavit. The rule in equity that the 
averments of an answer waler oath must 
be overcome by the testimony of two wit- 
nesses or of one witness sustained by cor- 
roborating circumstances is abolished. 
The signature of an attorney constitutes 
a certificate by him that he has read the 
pleading; that to the best of his knowl- 
edge, information, and belief there is 
good ground to support it; and that it is 
not interposed for delay. If a pleading 
is not signed or is signed with intent to 
defeat the purpose of this rule, it may be 
stricken as sham and false and the action 
may proceed as though the pleading had 
not been served. For a wilful violation of 
this rule an attorney may be subjected 
to appropriate disciplinary action. Simil- 
ar action may be taken if scandalous or 
indecent matter is inserted.” 


It will be noted that in addition to the 
provision that the signature of the attor- 
ney constitutes a certificate by him, it is 
further expressly stated that: 


“Except when otherwise specifically pro- 
vided by rule or statute, pleadings need 
not be verified or accompanied by affi- 
davit.” 


The instances in which the federal rules 
specifically provide for verification are very 
few in number. Rule 23(b) requires a 
complaint to be “verified by oath”, where 
it asserts the secondary rights of sharehold- 
ers in a class action. Rule 27 (a) requires 
verification of a petition for depositions 
to perpetuate testimony. Rule 65, with 
respect to the granting of a temporary re- 
straining order without notice, requires the 
specific facts to be shown by verified com- 
plaint or affidavit to the effect that irre- 
parable injury, loss or damage will result 
before notice could be given and a hearing 
had. Rule 66 provides that proceedings for 
the appointment of a receiver shall be in 
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accordance with the practice theretofore 
followed in federal courts, or as provided 
in the rules promulgated by the U. S. Dis- 
trict Courts; before the adoption of the 
rules, federal courts ordinarily required af- 
fidavits or verified pleadings when ap- 
pointment of a receiver was sought, so that 
presumably this would still be required in 
the absence of a district court rule to the 
contrary. 
Likewise, there are relatively few instan- 
ces where verification is specifically re- 
uired by federal statute; as stated in 
Clark, Simplified Pleadings, 1942, 2 F.R.D. 
456, 463, the trend of opinion seems to be 
away from “the all too barren formality of 
an oath to pleadings”, and Congress has 
gone along with that trend in abolishing 
the requirement for verification of plead- 
ings in actions against the United States (28 
U.S.C.A. Sec. 1402) , and in interpleader ac- 
tions (28 U.S.C.A. Sec. 1335). These chan- 
ges were made at the time of the revision 
of the Judicial Code in 1948. However, Ti- 
tle 28, “Judiciary and Judicial Procedure” 
still requires verification of a bill of costs 
28 U.S.C.A. 1924), petition for removal 
from a state court (28 U.S.C.A. 1446), ap- 
plication for habeas corpus (28 U.S.C.A. 
2242), and application to establish a lost 
or destroyed record (28 U.S.C.A. 1734). 
There are also other scattered require- 
ments of verification in various specific fed- 
eral statutes, such as those dealing with 
bankruptcy; see 11 U.S.C.A. Sec. 41 (c). 
From the standpoint of interpretation of 
the language of Rule 11 as to “rule or stat- 
ute”, it might well be contended that when 
a Federal Rule of Civil Procedure speaks 
of a requirement of “rule or statute” with- 
out further designation, it is referring to 
federal rule or federal statute. However, 
the lack of specification does give room for 
the question to arise of the effect in fed- 
eral courts of the requirement of verifica- 
tion by state statute or rule. Thus, in Bar- 
ron & Holtzoff on Federal Practice and Pro- 
cedure, Sec. 333, the subject of verification 
is dealt with as follows: 


“Pleadings need not be verified or sup- 
ported by affidavit, except in those cases 
in which verification or affidavit is ‘spe- 
cifically required by rule or statute’. The 
rule is somewhat ambiguous in its use of 
the terms ‘statute’ and ‘rule’ without def- 
inition or limitation. The rule undoubt- 
edly requires verification in those rare 
and special situations in which a statute 
of the United States so provides. Whe- 
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ther verification or affidavit required by 
state statute or rule is even necessary in 
the Federal court is doubtful and, in any 
event, not of any great importance.” 


The reason given that the question is not 
of great importance is that a federal court 
would ordinarily allow the party to amend 
by swearing to the pleading, if the question 
should come up during trial, a matter 
which will be discussed more fully below. 
Of course, in the event of a refusal to allow 
such amendment, which could happen and 
has happened, the question does assume 
considerable importance. 

The question becomes particularly point- 
ed when the cause of action itself is created 
by the state statute, which also contains 
the verification requirement. Thus, such a 
situation could be presented in a work- 
men’s compensation case arising under a 
state statute, but pending in federal court 
by reason of diversity of citizenship, either 
originally filed in the federal court, or 
brought there by removal. It is common 
for such statutes to provide that the asser- 
tion as defenses of certain matters which 
are not ordinarily in controversy must be 
verified. 

In diversity of citizenship cases in the 
federal courts, the general principle is well 
established that the procedure is governed 
by the federal rules, and that substantive 
rights and liabilities are governed by the 
law of the state. It would seem that the 
matter of the form of a pleading, partic- 
ularly with respect to whether or not it is 
verified, is procedural in nature, but as we 
have seen, Federal Rule 11 might be re- 
garded as incorporating the provisions of 
state rules or statutes, as well as federal 
rules or statutes requiring verification. Al- 
so the contention can be made that where 
the cause of action itself is created by a 
particular state statute, the requirements of 
the same statute for verification are a part 
of the creation of the cause of action, and 
thus at least quasi-substantive. There has 
been very little discussion of the question 
in federal opinions, and until recently no 
direct holding at all, so that the situation 
was subject to some confusion. Many attor- 
neys, while feeling that such verification 
was not required in federal courts, never 
theless followed the practice of swearing to 
the pleadings where it would be required 
in state practice, for the sake of safety. 

While the specific question of verifica- 
tion has not received much consideration, 
the federal courts have consistently held in 
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eneral that matters of pleading are pro- 
cedural, and therefore not controlled by 
state practice. Thus, in Michelson v. Pen- 
ney, 135 F. 2d 409, the court declares: 


“Since this is a matter of Federal plead- 
ing, that is, of what is fair notice from 
the complaint, Clark, Code Pleading, 
1948, 75, 83, 513, state precedents are 
not controlling.” 


Another such case is Peterson v. Chicago 
Gt. Western Ry., 3 F.R.D. 346. There, un- 
der the state decisions, it was required that 
the law of a foreign state must be specific- 
ally pleaded, but it was held that this was 
merely a requirement of pleading and, 
therefore, did not control in federal court. 
Again, in Swift & Co. v. Young, 107 F. 2d 
170, it is declared: 


“In matters of pleading, we are governed 
no longer by the state practice but by the 
Federal Rules of Civil Procedure.” 


In Granite Trust Building Corp. v. Great 
Atlantic & Pacific Tea Co., 36 F. Supp. 77, 
plaintiff contended that the defense of au- 
thority to execute a contract was not in 
issue, because a Massachusetts statute, as 
interpreted by the Massachusetts cases, pro- 
vided that validity would be admitted un- 
less a specific denial was filed within a 
stated time. The federal court considered 
the defendant’s answer insufficient to satis- 
fy that statute, if it were to govern, but 
went on to hold that since the Conformity 
Act has been superseded by the Federal 
Rules of Civil Procedure, the sufficiency 
of pleadings to raise the issue of authority 
was to be determined solely by reference to 
the federal rules, under which the answer 
was sufficient. 


Another such case, and one particularly 
pertinent here, is Rothschild v. Ritter, 4 
F.R.D. 495, holding pleadings in federal 
court were governed not by the Pennsyl- 
vania Rules of Civil Procedure, but by the 
federal rules, even in connection with an 
action for wrongful death under the sub- 
stantive law of Pennsylvania. 


Even before the handing down of any di- 
rect ruling on the matter of verification in 
this situation, the lawyer’s problem was 
somewhat alleviated by two other proced- 
ural principles of federal practice: (1) if 
verification were required, and the lack of 
it were raised upon trial, counsel would 
ordinarily be allowed to amend the answer 
by swearing to it at that time; (2) the lack 
of verification, even if required, would be 
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waived by the failure to object or except 
thereto before trial. 

The case of Franzen v. E. I. duPont deNe- 
mours & Co., 36 F. Supp. 375 (Affirmed 
146 F. 2d 837), was one in which plaintiff 
sought to recover compensation under the 
Employers’ Liability Act of Louisiana. Ob- 
jection was made that the complaint was 
defective because it was not verified, as re- 
quired by the Louisiana act. The federal 
court, in overruling the motion to dismiss, 
discussed the question as follows: 


“Whether or not the above Rule (Rule 
11) means that verification under a state 
statute would likewise be required in this 
court, has not thus far been determined 
in the decisions under these Rules. We 
do not think the point is important, be- 
cause if defendant intends to press this 
contention, plaintiff has indicated her 
willingness to supply any deficiency by 
way of amendment under Rule 15 of the 
Federal Rules of Civil Procedure.” 


Cases showing that it is the federal prac- 
tice to allow a party to amend an unveri- 
fied pleading by swearing to it when ob- 
jection is made to the lack of verification, 
in those few instances where the federal 
practice requires verification, include Yuri 
Yijama v. U. S., 6 F.R.D. 260, and In re 
Royal Circle of Friends Building Corp., 159 
F. 2d 539. As summarized by Encyclopedia 
of Federal Procedure, 3d Ed., Sec. 18.22: 


“The lack of required verification of a 
complaint may be rectified by appro- 
priate amendment.” 


Thus it would appear that if lack of veri- 
fication is raised by objection before or 
during the trial, it could be remedied by 
amendment. On the other hand, if it is 
not so raised, it would appear that the lack 
of verification, even if required, would be 
waived. 

Thus, Barron & Holtzoff, Federal Prac- 
tice & Procedure, Sec. 333, declares, at Page 
579: 


“Despite the requirement of verification, 
the law is definite and well-settled that 
any objections to lack of verification 
must be raised immediately, or not at 
all.” 


In the case of Rosaly v. Gonzalez, 106 F. 
2d 169, the U. S. Court of Appeals for the 
First Circuit declares: 


“The contention of the appellant that 
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the court erred in passing upon the sub- 
ject matter of the petition and the mo- 
tion filed by petitioner Amparo Gonza- 
lez to vacate the restraining order be- 
cause such petition was not duly verified 
is obviously frivolous and absurd. The 
law is definite and well settled that any 
objections to the lack of verification in 
a petition must be raised immediately or 
not at all. Where an answer is filed to 
an unverified petition, which petition 
should have been verified, such an an- 
swer constitutes a waiver of the lack of 
verification. Leidigh Carriage Co. v. Sten- 
gel, 6 Cir., 95 F. 637.” 


The possibilities of amendment and wai- 
ver, and the natural caution of attorneys, 
no doubt contributed to the long span of 
years that went by without any direct hold- 
ing as to whether or not a requirement of 
verification by state statute or rule would 
be enforced in federal courts. However, the 
matter was finally directly presented to the 
U. S. Court of Appeals for the Fifth Dis- 
trict, in the case of Employers Mutual Lia- 
bility Ins. Co. of Wis. v. Blunt, 227 F. 2d 
312 (cert. denied by the Supreme Court, 
350 U. S. 994, 100 L. Ed. 859, March 26, 
1956). This was a Texas workmen’s com- 
pensation suit. 

The Texas Workmen’s Compensation 
Law, in Article 8307(b), Revised Civil 
Statutes of Texas, required verified plead- 
ing of certain defenses, such as denial of 
notice of injury within legal time and man- 
ner, denial of claim for compensation in 
legal time and manner, denial of the award 
of the board as alleged, denial of sufficient 
notice of intention not to abide by the 
award of board, denial of filing suit within 
proper time to set aside the award, denial 
that the defendant insurance company was 
the carrier of the workmen’s compensation 
insurance at the time in question, and de- 
nial that there was good cause for not filing 
claim within the six-month period pro- 
vided by statute. This provision was car- 
ried forward into the Texas Rules of Civil 
Procedure when these rules were adopted 
in 1941, by Rule 93(n). There are similar 
provisions in the Workmen’s Compensa- 
tion Laws and Rules of Procedure of other 
states. 

In this case the defendant specifically 
pleaded as a defense that the plaintiff was 
not entitled to recover because he did not 
give notice within thirty days, as required 
by the Workmen’s Compensation Law, of 
his claimed accident to his employer or to 
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the insurance carrier, and that no good 
cause existed for such failure; however, this 
pleading was not sworn to. While plaintiff 
was on the stand during the trial of the 
case, objection was made by plaintiff's 
counsel to the introduction of evidence rel- 
ative to whether or not notice of the injury 
was given within thirty days. The trial 
court inquired of both counsel whether or 
not this was in issue, and was informed 
that the defendant had specifically pleaded 
lack of such notice, but that such pleading 
was not under oath; the court then ruled 
that notice or the lack of it was not at issue 
because of the absence of a sworn denial. 

While the evidence was still being pre- 
sented in the case, defense counsel request- 
ed, and the court denied, leave to amend 
the pleading by swearing to the denial of 
notice, and at the close of the evidence he 
again so moved, and was again denied. 
When the case went to the jury, the trial 
court did not charge on the matter of thir- 
ty-day notice, and did not allow defen- 
dant’s counsel to argue lack of it as a de- 
fense. A verdict was returned of permanent 
and total disability, and judgment for the 
plaintiff rendered thereon. 

Defendant perfected its appeal to the U. 
S. Court of Appeals for the Fifth Circuit 
solely upon the ground that it was error to 
exclude the defense of lack of notice, even 
though the pleading of such defense was 
not under oath. 

Despite the fact that there were no prior 
decisions directly in point, the appellate 
court found the well-established general 
principles so clearly applicable that it dis- 
posed of the matter by a per curiam opin- 
ion: 


“Appealing from a judgment on a ver- 
dict entered in a Texas Workmen's 
Compensation suit, the defendant is here 
insisting that the court erred in refusing 
to try the tendered issue, whether plain- 
tiff gave the required thirty day notice 
of his claimed injury as required by law, 
and that the judgment must be reversed. 
We agree. 

“Here the appellee defends the action of 
the court by reference to Art. 8307 b, 
Vernon’s Civil Statutes of Texas and 
Rule 820 of Texas Rules of Civil Pro- 
cedure, adopting all portions of the Tex- 
as Workmen’s Compensation law which 
relates to matters of practice and proced- 
ure, and cites Texas cases in support. 
“This will not do. It is settled law that 
neither the Texas Statutes nor State 
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rules governing practice and procedure 
in the State courts are applicable to, or 
binding on, trials in federal courts.” 


With no further discussion, the judgment 
was reversed and the cause remanded. The 


only citations made were by way of a foot- 
note, which mentioned Barron & Holltzoff 
on Federal Practice & Procedure, Vol. 1, 
1955 Pocket Part. Sec. 138, at page 111, and 
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Gifford v. Wichita Falls & So. Ry. Co. (5th 
Cir.) 224 F. 2d 374. 


Since certiorari was denied by the su- 
preme court, it would now seem to be at 
least reasonably safe for even a cautious 
practitioner to omit verification of plead- 
ings in federal court where it would be 
required by state statute or rule, as long as 
it is not specifically required by federal 
statute or rule. 
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OF LAW AND MEDICINE 


Medicolegal subjects, the doctor-lawyer relationship, medi- 
cal evidence, expert medical testimony, medical malpractice and 
its trends, and similar topics, will be presented in this depart- 
ment. The Journal will be pleased to have its readers submit 
articles of this type, either written by them or which may come 


to their attention. 


The Physician-Patient Privilege Statutes 
Obstruct Justice* 


RowLANp H. Lonc** 
Springfield, Massachusetts 


HE NATURE of the physician-patient 

relationship requires that the personal 
affairs of the patient shall not be bruited 
about by his physician. The Hippocratic 
oath, the creed of ethical physicians, ori- 
ginated more than two thousand years ago. 
The relevant part of the oath is an obliga- 
tion to “keep secret” knowledge obtained 
“in the exercise of my profession or out- 
side my profession or in daily commerce 
with men, which ought not to be spread 
abroad.” The promise is qualified by the 
commitment not to give them unseemly 
circulation. It is apprehended that no 
physician under the protection of this code 
could refuse to tell in court news that had 
reached him inside or outside his profes- 
sion, or determine whether telling it at the 
command of a court would amount to 
spreading it abroad. If the “oath” were 
construed otherwise, it would become an in- 
strument of fraud. 

It has been suggested that, “The patient 
who distrusts his physician will not and 
cannot tell him the whole truth and noth- 
ing but the truth. The patient who sub- 
consciously doubts his physician may cen- 
sor facts at the expense of his recovery.” 
Let a patient discover that his physician 


*Article supplied by Life Insurance Committee. 

**Vice president and general counsel, Massa- 
chusetts Mutual Life Insurance Company. 

*Mutual Trust Between Physician and Patient 
in Medicine, 107 J. A. M. A. 881 (1936). See 
Principles of Medical Ethics of American Medical 
Association, Ch. 2, sec. 2. The Oath of Hypocrates, 
19 Psychiatric Quar. 17, 25 (1945). 


is a common gossip, discharge will surely 
follow. There is no evidence that a patient 
will “censor facts at the expense of recov- 
ery,” merely because he may know, if he 
lives in New England, that his physician 
can be ordered to disclose his findings in 
court. There is no evidence that case his- 
tories obtained by New England hospitals 
and clinics are not as full and complete as 
those obtained by medical institutions in 
New York or Minnesota, where privileged 
communication statutes exist. 

At common law, communications by a 
patient to his physician, even though made 
in strictest confidence, were not privileged 
when disclosure was required by law.’ In 
1828 in New York a statutory innovation 
was made establishing the privilege. The 
statute provided that “no person duly au- 
thorized to practice physic or surgery shall 
be allowed to disclose any information 
which he may have acquired in attending 
any patient, in a professional character, and 
which information was necessary to enable 
him to prescribe for such patient as a physi- 
cian or to do any act for him as a surgeon.” 

It has been said that it was enacted for 
the purpose of encouraging a patient to 
disclose fully his ailments to his physician 
without apprehension that information 


*Zeiner v. Zeiner, 120 Conn. 161, 179 A. 644 
(1935); Edington v. Aetna Life Ins. Co., 77 N. Y. 
564, 569 (1879); Banigan v. Banigan, 26 R.I. 454, 
59 A. 313 (1915); Crow v. State, 89 Texas Cr. 149, 
230 S.W. 148. 

5N. Y. Rev. St. 1828, II 406 Ch. VII, Art. 9, sec. 
73. Now sections 352 and 354, N. Y. Civil Practice 
Act. 
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given or obtained by his physician could be 
disclosed in court to his humiliation and 
disgrace. Diseases which bring shame or 
disgrace to patients fall into one general 
category; viz., veneral disease. No other 
diseases bring humiliation, shame or dis- 
grace to the sufferer.“ The nature of a pa- 
tient’s ailment is not usually a secret. Gen- 
erally the patient unblushingly regales his 
neighbors, friends and acquaintances with 
each symptom of his ailment. Injuries sus- 
tained in an accident are disclosable with- 
out shame or disgrace. There is nothing 
about the nature of injuries which any 
person would seek to keep from his neigh- 
bors, except the fact that he was not in- 
jured at all. 

The farcicality about the privilege is that 
it is usually invoked to prevent disclosure 
of a bodily injury or.disease which has 
not been kept a secret from neighbors or 
friends but which only the courts of justice 
must not learn about. In personal injury 
claims and claims for benefits under an ac- 
cident and health policy, the privilege is 
completely incongruous. 

A defendant admits liability for a colli- 
sion between two automobiles in one of 
which the plaintiff was riding, but he de- 
nies that the ailments from which she 
claims to suffer are traceable to his negli- 
gence. To support this position defendant 
calls as a witness a physician who examined 
her before the accident and who testifies 
that he then found the same disorder and 
complaint now attributed to the accident. 
The disgrace plaintiff faces is not based 
on the disclosure of the disorder, but on 
the fact that she is a fraud and a perjurer. 
“The injury to justice by the repression of 
the facts of corporal injury and disease is 
a hundredfold greater than any injury 
which might be done by disclosure.” 

At the New Jersey end of the George 
Washington Bridge, public policy does not 
allow a patient to shut the mouth of his 
physician on the witness stand. There is 
no evidence tending to show that a patient 
living in New Jersey will not tell his physi- 
cian the “whole truth and nothing but the 
truth,” even though he is without benefit 
of the privilege enabling him to exclude 
in a court proceeding “the most reliable 
and vital evidence which may be needed 


‘Edington v. Mutual Life Ins. Co., 67 N. Y. 
185, 194 (1876); Maine v. Maryland Casualty Co., 
172 Wis. 350, 178 N.W. 749 (1920). 

ee on Evidence, Sec. 2380a, p. 812 (Third 

qa, 
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for the ends of justice.’” 

People living at the New York end of 
the bridge confer freely with physicians, 
but not because of the statutory privilege. 
Perhaps the first time a patient learns 
about the statutory privilege is when he 
seeks to enforce a claim in court and his 
lawyer explains the rule of privilege to 
him. 

The public policy of twenty-one states does 
not allow the patient to close the mouth of 
his physician in court.’ Citizens of these 


*“Reinhan v. Dennin, 103 N.Y. 573, 9 N. E. 320 
(1886) . 

‘Alabama, Connecticut, Delaware, Florida, Geor- 
gia, Kentucky, Illinois, Louisiana, Maine, Mary- 
land, Massachusetts, New Hampshire, New Jersey, 
Pennsylvania, Rhode Island, South Carolina, Ten- 
nessee, Texas, Vermont, Virginia and West Vir- 
ginia. There is still no privilege in England. Lou- 
isiana Revised Statutes Annotated, Secs. 15:476 and 
178, Code of Criminal Procedure (1950); In 
Rhodes v. Metropolitan Life Ins. Co., 172 F. 2d 
183 (1949), Cert. denied 337 U. S. 930, the court 
wrote, “Statutes changing common-law rules are 
generally subject to strict interpretation and may 
not be extended beyond the express purpose and 
scope of the statute. The only privilege embodied 
in the Civil Code of Louisiana, applicable to civil 
actions, has to do with communications from a 
client to his attorney. Article 2283. No privilege 
appears in that Code with respect to communica- 
tions to physicians. It is not the function of courts, 
nor, indeed, is it in any way within the province of 
the judiciary, where local law is administered un- 
der two codes, a criminal and a civil, to transpose 
the provisions of the one to the other or to in- 
ferchange the statutory principles they enunciate 
in the absence of express authority.” North Caro- 
lina Statutes Annotated, Sec. 8-53 (1943) permits 
the assertion of privilege, but it then provides, 
“that the presiding judge of a superior court may 
compel such disclosure if in his opinion the same 
is necessary to a proper administration of jus- 
tice.” The test of what is “necessary” may vary 
widely because it depends entirely on the views 
of each trial judge. Fuller v. Knights of Pythias, 
129 N.C. 318, 40 S.E. 65; State v. Martin, 182 N. C. 
846, 109 S.E. 74. In 1956 Virginia enacted a priv- 
ilege statute applicable in any civil action, suit 
or proceeding at law or in equity. (Code of Vir- 
ginia, Title 8, sec. 8.289.1). It provides, however, 
“that when the physical or mental condition of the 
patient is at issue in such action, suit or proceed- 
ing or when a judge of a court of record, in the 
exercise of sound discretion, deems such disclos- 
ure necessary to the proper administration of jus- 
tice, no fact communicated to, or otherwise learn- 
ed, such practitioner in connection with such at- 
tendance, examination or treatment shall be priv- 
ileged and disclosure may be required. (Note the 
disjunctive “or”); Purdon’s Pennsylvania Statutes, 
Title 23, sec. 328 provides, “No person authorized 
to practice physics or surgery shall be allowed, 
in any civil case, to disclose any information which 
he acquired in attending the patient in a profes- 
sional capacity, and which was necessary to enable 
him to act in that capacity, which shall tend to 
blacken the character of the patient, without con- 
sent of said patient, except in civil cases, brought 
by such patient, for damages on account of per- 
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states are not deterred from freely consult- 
ing with physicians because of the possibil- 
ity the information acquired by the physi- 
cian may be disclosed in court. Twenty- 
seven states and the District of Columbia* 
have statutes substantially similar to the 
New York statute, which prevent disclosure 
in court of information acquired by the 
physician. 

The language of the original New York 
statute and of the statutes of many states 
shows that four things are necessary before 
a physician may be ruled incompetent to 
testify. 


*Arizona Code Annotated, Secs. 23-103, 44-2702 
(1939) ; Arkansas Statutes Annotated, Sec. 28-607 
(1947) ; California Code of Civil Procedure, Sec. 
1881 (4) (1949); Colorado Statutes Annotated, Ch. 
177, sec. 9 (1935); District of Columbia Code, Sec. 
14-308 (1940); Idaho Code Annotated, Sec. 9-203 
(1949); Indiana Annotated Statutes, Sec. 2-1714 
(Burns 1933); Iowa Code Annotated, Sec. 622.10 
(1950); Kansas General Statutes Annotated, Sec. 
60-2805 (1949); Michigan Compiled Laws, Sec. 
617.62 (1948); Minnesota Statutes Annotated, Sec. 
595.02 (West 1946) ; wy Code Annotated, 
Sec. 1697 (Supplement 1950); Missouri Revised 
Statutes Annotated, Sec. 1895 (1939); Montana Re- 
vised Code Annotated, Sec. 93-701-4 (1947); Ne- 
braska Revised Statutes, Sec. 25-1206 (1943); Ne- 
vada Compiled Laws Annotated, Sec. 8974 (1929), 
amended by Stat. 1949, March 29, Ch. 241, p. 525, 
Sec. 1; New Mexico Statutes Annotated, Sec. 20-112 
(1941) ; New York Civil Practice Act, Secs. 352, 354; 
North Dakota Revised Code, Sec. 31-0106 (1943) ; 
Ohio Code Annotated, Sec. 11494 (1918); Okla- 
homa Statutes, Tit. 12, Sec. 385 (Cumulative Sup- 
plement 1949); Oregon Compiled Laws Annotated, 
Sec. 3-104 (1940); Pennsylvania Statutes Annotat- 
ed, Tit. 28, Sec. 328 (1930); South Dakota Code, 
Sec. 36.0101 (1939); Utah Code Annotated, Sec. 
104-24-8 (Supplement 1951); Virginia Code, Tit. 8, 
sec. 8.289.1 (1950); Washington Revised Statutes 
Annotated, Sec. 1214 (1932); Wisconsin Statutes, 
Sec. 325.21 (1949); Wyoming Compiled Statutes, 
Sec. 3-2602 (1945); See Model Code of Evidence, 
Rules 220-23 (1942). 


sonal injuries.” Skruch v. Metropolitan Life Ins. 
Co., 284 Pa. 299, 131 A. 186 (1925), holds that a 
physician may testify that his patient had convul- 
sions but could not testify that convulsions was a 
symptom of a loathesome disease, because it would 
tend to blacken his patient’s character. Jn re Phil- 
lips Estate, 295 Pa. 349, 145 A. 437 (1929), it was 
held that testimony of decedent’s attending phy- 
sician that she was suffering from paresis and not 
competent to make a will was erroneously exclud- 
ed under this act as tending to blacken the char- 
acter of decedent by reason of cross-examination 
establishing that in their opinion paresis could 
result only from syphilis. In Reid v. Reid, 69 Pitts. 
470, 50 C.C. 601 (1920), it was held that the physi- 
cian was incompetent to testify in an action for 
divorce for adultery, that he attended respondent 
for illness resulting from a miscarriage at a time 
when she was living apart from her husband; 
Wiemer v. Wiemer, 70 Pitts. 511 (1922); West Vir- 
ginia Code Annotated, Sec. 4992 (1949) is ap- 
plicable only in a justice of the peace court. 
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1. The physician must be duly licensed 

to practice his profession. 

. The  patient-physician _ relationship 
must exist. 

. The information must have been ac. 
quired while attending the patient 
professionally. 

4. The information must have been nec- 
essary to enable the physician to act 
professionally. 


The statute is rarely applicable except in 
four classes of civil cases: (1) Nature and 
extent of a personal injury; (2) nature of 
an insured person’s health, either before 
or after the issuance of a life, accident or 
health policy; (3) mental capacity of a 
testator or contracting party; (4) annulment 
and divorce. 

While statutory requirements differ, pri- 
vilege statutes usually provide that the pro- 
hibition only applies to a physician duly 
licensed to practice his profession.’ 

Generally the statutes prohibit disclosure 
of information acquired by the physician 
which is necessary to enable him to treat 
his patient. The prohibition extends not 
only to statements made by the patient and 
statements of others who may be with the 
patient, but also to facts found by examina- 
tion or observation of the patient.” Even 
though the patient is unconscious or his 
mental powers are so affected that he can- 
not discuss his condition, the relation of 
physician and patient exists and the physi- 
cian’s observations are privileged.“ In 
Meyer v. Supreme Lodge,” the Court of Ap- 
peals of New York applied the privilege 
even though Meyer, who had taken “Rough 
on Rats” with suicidal intent, did not want 
medical attention, cursed the physician and 
ordered him to leave. “The relation of 
physician and patient is usually consentual; 
the patient knowingly seeks the assistance 
of the physician and the physician know- 
ingly undertakes to act in this relation.” 
Meyer did not want a physician’s help; he 
wanted to die. The court overlooked the 


Rev. 474 (1951) for an analysis 

Whether or not the licensure 

acts apply to psychiatrists or psychologists is dis- 

cussed in 52 Col. L. Rev. 383, 392-393 (1952). The 

same note discusses the pcre of privilege 
P: 


See 51 Col. L. 
of licensure acts. 


statutes to psychiatrists and psychologists. 

"In re Coddington’s Will, 307 N.Y. 81, 120 N.E. 
2d 777 (1954). 

“Edington v. Mutual Life Ins. Co., 67 N. Y. 185 
(1876). 

*178 N. Y. 63, 70 N.E. 111 (1904). 

“Long, The Physician and the Law (1955). 
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fact that the relationship never arose, and 
misapprehended the public policy purpose 
of the statute. “Since the health of patients 
who neither seek nor take an active part in 
their own treatment can hardly be affected 
by the possibility of disclosure, to find 
that a physician-patient relationship exists 
under the circumstances is to permit an un- 
justifiable suppression of evidence.’™ 

While some statutes use the word “com- 
munications” rather than “information”, 
it has been held generally that both state- 
ments made by the patient and information 
acquired by a physician through examina- 
tion or in any other manner are privileg- 
ed.” The Ohio courts have held that the 
word “communications” relates only to 
statements made by the patient and not to 
information obtained from examination.” 
Information which is gained from an exam- 
ination only is not a communication from 
the patient to the physician under the 
Pennsylvania statute.” 

When the statutory prohibition against 
disclosure is restricted to licensed physi- 
cians and surgeons, it is usually held in- 
applicable to dentists,“ medical students,” 
chiropractors,” nurses and Christian Science 
practitioners." The courts of some states 
have interpreted statutes limited to physi- 
cians and surgeons so as to extend the pro- 
hibition to include nurses and internes il 
they are employees or agents of the physi- 
cian.” Section 352 of the New York Civil 
Practice Act extends the prohibition to 


cover dentists, registered professional, or 


licensed practical nurses. ‘The act provides 
that a dentist may be required to testify as 


“Lowrie, Legal Protection of the Confidential 
Nature of the Physician-Patient Relationship, 52 
Col. L. Rev. 383 (March 1952). 

“Briggs v. Briggs, 20 Mich. 34 (1870); Renihan 
v. Dennin, 103 N.Y. 573, 9 N.E. 320 (1886); In re 
—— Will, 307 N.Y. 81, 120 N.E. 777 
(1954) . 

“Meier v. Peirano, 76 Ohio App. 9, 62 N.E. 2d 
920 (1945) . 

“In re Phillips Estate, 295 Pa. 349, 145 A. 437. 

“People v. DeFrance, 104 Mich. 563, 62 N.W. 
709 (1895) ; Gulf M.&N. R.R. Co. v. Willis, 17 Miss. 
732, 157 So. 899 (1934). 

"Wiel v. Cowles, 45 Hun. 307 (N.Y.) (1887); 
Eastern D. P. Dye Works v. Travelers Ins. Co., 
198 App. Div. 210, 190 N.Y.S. 823 (1921). 
— & Co. v. Sharp, 156 Miss. 693, 126 So. 650 
(195 )) : 

*In re Mossman’s Estate, 119 Cal. App. 404, 6 P. 
2d 576 (1931). 

=Culver v. Union Pacific R.R. Co., 112 Neb. 441, 
199 N.W. 794 (1924); Rarogiewicz v. Brotherhood 
of American Yeomen, 242 N. Y. 59, 152 N.E. 440 
(1926); see Prudential Ins. Co. v. Kozlowski, 226 
Wisc. 641, 276 N.W. 300 (1937) . 
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to information acquired by him which may 
be necessary for identification purposes. 
A physician, dentist or nurse may be re- 
quired to testify fully as to information ac- 
quired when it appears that a child under 
sixteen has been the victim or subject of 
a crime. 

Not all information received by a physi- 
cian is privileged. A physician may testify 
to information acquired by him either be- 
fore his professional services commenced or 
after they have terminated.” He may testify 
to such incidents and facts as may be ob- 
served and understood by anyone who is 
not a physician.” Information voluntarily 
given, which relates to the cause of an in- 
jury, is generally not privileged; e.g., a 
statement by the patient that, “I was run- 
ning across the street against the lights 
when I was knocked down.”” Some courts 
hold that information elicited from a pa- 
tient for purposes other than treatment is 
privileged because the physician should 
only interrogate the patient for the pur- 
pose of treatment.” 

When a physician examines a person for 
some purpose other than treatment, the 
relationship of physician and patient does 
not arise. ‘The relationship does not exist 
when a physician examines a person for a 
defendant in a negligence case or at the re- 
quest of plaintiff's attorney solely for the 
purpose of giving testimony; or if he exam- 
ines on behalf of an insurance company or 
a governmental agency.” 

A physician may testify to his findings 
made at autopsy because a dead body can- 


*Ranger v. Equitable Life Assur. Society, 196 F. 
2d 968 (1952); Feldman v. Connecticut Mutual 
Life Ins. Co., 57 F. Supp. 70 (1944); Smoot v. Kan- 
sas City, 194 Mo. 513, 92 S.W. 363 (1906); Eding- 
ton v. Aetna Life Ins. Co., 77 N.Y. 564 (1879). 

*Klein v. Prudential Ins. Co., 221 N. Y. 449, 117 
N.E. 942 (1917); Travelers Ins. Co. v. Pomerantz, 
246 N. Y. 63, 158 N.E. 21 (1927). 

*Green v. Metropolitan Street Railway Co., 171 
N. Y. 201, 63 N.E. 958 (1902); Gray v. City of 
New York, 137 App. Div. 316, 122 N. Y. S. 118 
(1910); Munson v. Model Taxi Corp., 273 App. 
Div. 1039, 78 N. Y. S. 2d 629 (1948); Cramer v. 
State, 145 Neb. 88, 15 N.W. 2d 323 (1944). 

"McRae v. Erickson, 1 Cal. App. 326, 89 P. 2d 
209 (1905); Pennsylvania Co. v. Marion, 123 Ind. 
115, 23 N.E. 973 (1890); Van Wie v. United States, 
77 F. Supp. 22 (1948). 

*San Francisco v. Superior Court, 37 Cal. 2d 277, 
231 P. 2d 26 (1951); People v. Austin, 199 N. Y. 
416, 93 N.E. 57 (1910); Lynch v. Germania Life 
Ins. Co., 132 App. Div. 571, 116 N. Y. S. 998 (1909) ; 
Travelers Ins. Co. v. Pomeranz, 218 App. Div. 431, 
158 N.Y.S. 21 (1927); Simecek v. State, 243 Wisc. 
439, 18 N.W. 2d. 161 (1943). 
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not be a patient.” If he has treated the 
dead person during life, he may not testify 
to any information acquired during the life 
of his patient. A physician who attended 
a patient professionally during life and 
then performed an autopsy on his body 
may answer these questions: “Excluding 
any knowledge or information which you 
obtained in treating your former patient 
and based solely on what you found at the 
autopsy, have you an opinion which you 
can state with reasonable certainty as to 
the cause of his death?’” If the answer is 
“Yes”, he may then be asked, “What is your 
opinion?” If he cannot disassociate inform- 
ation received during the course of the 
relationship from his findings at autopsy, 
his testimony will be excluded.” 

Privilege statutes have been interpreted 
to permit a physician to testify to all of the 
following facts: attendance, consultation, 
treatment and prescription;* dates and 
times of treatment and consultation;” con- 
finement of patient to home or hospital;* 
duration of illness;* contents of prescrip- 
tions;* performance of an operation; rec- 


*Contra Mathews v. Rex H. & A. Ins. Co., 86 
Ind. App. 335, 157 N.E. 467 (1927); Felska v. John 
Hancock Mutual Life Ins. Co., 114 Misc. 508, 259 
N. Y. S. 35 (1932); Travelers Ins. Co. v. Bergerson, 
25 F. 2d 680 (1928); Harrison v. R.R. Co., 116 
Cal. 156, 47 P. 1019 (1928); Obsenkop v. State, 86 
Neb. 539, 126 N.W. 72; Chadwick v. Beneficial Life 
Assur. Co., 54 Utah 433, 181 P. 448 (1919); Cross 
v. Equitable Life Assur. Society, 228 Iowa 800, 293 
N.W. 464 (1940). 

*The question assumes that he has testified to 
his findings made upon autopsy. 

“Thomas v. Township of Byron, 168 Mich. 593, 
134 N.W. 1021 (1912). 

“Klein v. Prudential Ins. Co., 221 N.Y. 449, 117 
N.E. 942 (1917); Entian v. Provident Mutual Life 
Ins. Co., 155 Misc. 227, 279 N.Y.S. 580 (1935) ; 
Becker v. Metropolitan Life Ins. Co., 99 App. Div. 
5, 90 N. Y. S. 1007 (1902); Polachek v. New York 
Life Ins. Co., 151 Misc. 172, 270 N.Y.S. 884 (1934) ; 
Edington v. Aetna Life Ins. Co., 77 N.Y. 564 (1879). 

Patten v. United Life & Accident Ins. Assn., 
133 N. Y. 450, 31 N.E. 342 (1892); Sparer v. Trav- 
elers Ins. Co., 185 App. Div. 861, 173 N. Y. S. 673 
(1919); Malone v. Catholic Relief & Beneficiary 
Assn., 147 N. Y. S. 1125 (1914). 

“Keck v. Metropolitan Life Ins. Co., 238 App. 
Div. 538, 264 N. Y. S. 892 (1934); Becker v. Met- 
ropolitan Life Ins. Co., 99 App. Div. 5, 90 N. Y. S. 
1007 (1904). 

“Deutschmann v. Third Ave. Railroad Co., 87 
App. Div. 503, 84 N. Y. S. 887 (1903); Sherman 
v. Metropolitan Life Ins. Co., 52 N. Y. S. 2d 668 
(1945). 

"Kaplan v. Equitable Life Assur. Soc., 254 App. 
Div. 236, 4 N. Y. S. 2d 758 (1938). 

*Sparer v. Travelers Ins. Co., 185 App. Div. 861, 
173 N. Y. S. 673 (1919); McGillicuddy v. Farmers 
Loan & Trust Co., 26 Misc. 58, 55 N. Y. S. 424 
(1899) . 
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ommendation for use of diagnostic aids;” 
necessity for services of a nurse;* and value 
of physician’s services.” Patient was sick 
on certain dates. A physician may be asked 
the following question: “Excluding any 
knowledge or information that you obtain- 
ed while treating insured, and judging 
from his appearance from that time until-, 
what is your opinion as to whether he was 
a man in good health, of sound body, and 
a man who usually enjoyed good health?" 
A physician may be questioned as to 
whether or not the insured was sick or well 
two months before the date of issuance of 
a life insurance policy.” 

Prior to the enactment of the New York 
Code of Civil Procedure in 1876, the sta- 
tute did not provide for any waiver what- 
soever. In the enactment in 1876 it was 
provided that the prohibition should “ap- 
ply to any examination of a person as a 
witness,” unless it was “expressly waived” 
by the patient.” Until 1891 there was no 
provision for waiver by anyone other than 
the patient, and in that year the section 
was amended to provide for waiver on “the 
trial or examination by the personal rep- 
resentative of the deceased patient.” In 
1893 the Legislature added the provision, 
“or if the validity of the last will and testa- 
ment of such deceased patient is in ques- 
tion, by the executor named in the said 
will, or by the surviving husband, widow 
or any heir at law or any of the next of kin 
of said deceased or any other party in in- 
terest.” 

Section 354 of the New York Civil Prac- 
tice Act provides that Section 352 applies 
to any examination of a physician, unless 
the provisions thereof are expressly waived 
upon the trial or examination by the pa- 
tient. Section 354 contains this provision: 
“The waivers herein provided for must be 
made in open court, on the trial of the 


*Entian v. Provident Mutual Life Ins. Co., 155 
Misc. 227, 279 N. Y. S. 580 (1935). 

*Pandjiris v. McQueen, 13 N. Y. S. 705 (1891); 
Malone v. Catholic Relief & Beneficiary Assn., 147 
N. Y. S. 1125 (1914). 

*McGillicuddy v. Farmers Loan & Trust Co., 26 


Misc. 58, 55 N. Y. S. 242 (1899). 

“Cirrincioni v. Metropolitan Life Ins. Co., 233 
App. Div. 461, 253 N. Y. S. 226 (1934); Denaro 
v. Prudential Ins. Co., 154 App. Div. 840, 139 N.YS. 
758 (1913); Steinberg v. New York Life Ins. Co., 
263 N. Y. 42, 188 N.E. 152 (1933). 

“Edington v. Aetna Life Ins. Co., 77 N. Y. 564 
(1879) . 

“Rossetti v. Metropolitan Life Ins. Co., 10 N.YS. 
2d 437 (1939). 

“Code of Civil Procedure, Sec. 836, now Sec. 
354 of the Civil Practice Act. 
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action or proceeding, and a paper executed 
by a party prior to the trial providing for 
such waiver shall be insufficient as such a 
waiver. But the attorneys for the respec- 
tive parties, prior to the trial, may stipulate 
for such waiver, and the same shall be suf- 
ficient therefor.” The section provides for 
a complete waiver by the patient. When 
the patient is dead, only a limited waiver 
is possible. The physician may disclose any 
information as to the physical or mental 
condition of his deceased patient which he 
acquired in attending him professionally 
“except confidential communications and 
such facts as would tend to disgrace the 
memory of the patient.” 

The decisional law and insurance statutes 
of New York have virtually whittled away 
the prohibition of disclosure in all civil 
cases except domestic relations,“ will con- 
tests and contests as to the validity of a 
written contract or deed. 

In actions to recover damages for per- 
sonal injuries due to negligence or mal- 
practice or to enforce payment of benefits 
under an accident or health policy, any of 
the following acts will constitute waiver of 
the privilege. (1) A party furnishes a bill 
of particulars giving a statement of injuries 
or disease.” (2) Testimony is given by a 
party concerning the nature of injuries or 
disease.” (3) A physician is called by a 
patient and testifies. This constitutes a 
waiver as to testimony by all physicians in 
some states.” (4) A party voluntarily dis- 
closes upon the trial the existence of disease 
or injuries.“ (5) A party fails to object to 
the competency of a physician to testify.“ 


“Jones v. Jones, 208 Misc. 721, 144 N. Y. S. 2d 
820 (1955) . 

“Fortgang v. Alpert, 256 App. Div. 949 (1939). 

“McKenna v. American Locomotive Co., 164 
App. Div. 625, 149 N. Y. S. 826 (1914); Hethier v. 
Johns, 233 N. Y. 370, 135 N.E. 603 (1922); Stein- 
berg v. New York Life Ins. Co., 263 N. Y. 45, 188 
N.E. 152 (1933). 

“Alberti v. New York, Lake Erie & Western R.R. 
Co, 118 N. Y. 77, 23 N.E. 35 (1889); Morris v. 
New York, Ontario & Western R.R. Co., 148 N. Y. 
88, 42 N.E. 410 (1895); Capron v. Douglas, 193 N. 
Y. 11, 85 N.E. 827 (1908); Apter v. Home Life Ins. 
Co., 266 N. Y. 333, 194 N.E. 846 (1935). 

“Kemp v. Metropolitan Street Railway Co., 94 
App. Div. $22, 88 N. Y. S. 1 (1904); Marquardt 
v. Brooklyn Heights Railroad Co., 126 App. Div. 
272, 110 N. Y. 8. 657 (1908); Albers v. Wilson, 
201 App. Div. 775, 195 N. Y. S. 145 (1922); Apter 
yaa Life Ins. Co., 266 N. Y. 333, 194 N.E. 846 

“Pepole v. Bloom, 1938 N. Y. 1, 85 N.E. 824 
(1908); Capron v. Douglas, 198 N. Y. 11, 85 N.E. 
827 (1908); Roth v. Equitable Life Assur. Soc., 
186 Misc. 403, 59 N. Y. S. 2d 707 (1945). 
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A waiver once made is general and not 
special; it cannot be recalled. The waiver 
carries over to subsequent trials. A waiver 
of privilege in one action constitutes a 
waiver in all other actions, even though the 
defendants are different.” 

In 1909, the New York Legislature en- 
acted Section 58 of the Insurance Law, 
which provided that answers to questions 
in an application for life insurance should 
be deemed representations and not war- 
ranties. Its purpose was to avoid invalida- 
tion of insurance policies unless a false an- 
swer was material as an inducement for the 
issuance of the policy. In a series of deci- 
sions the court of appeals decided that, al- 
though Section 58 made the materiality of 
the misrepresentation depend upon wheth- 
er the insurer would have rejected the ap- 
plication had it known the truth, the false 
statement was always material, as a matter 
of law, if a physician had discovered that 
the applicant was suffering from any ail- 
ment unless it was shown to be trivial by 
the insured or beneficiary. ‘The court of 
appeals held that when the insurer had 
proved treatment by a physician, and the 
physician who had treated the applicant 
was prevented from testifying because of 
the prohibition imposed by Section 352 of 
the Civil Practice Act, that the insurer had 
made out a prima facie case and was en- 
titled to judgment when the beneficiary 
gave no medical evidence to overcome such 
prima facie case.” 

The inequitableness of the prohibition 
when applied to insurance cases was cor- 
rected when the insurance statutes of New 
York were revised in 1940. Section 149-4 
of the New York Insurance Law provides 
that, “A misrepresentation that an appli- 
cant for life, accident or health insurance 
has not had previous medical treatment, 
consultation or observation, or has not had 
previous treatment or care in a hospital or 
other like institution, shall be deemed, for 
the purpose of determining its materiality, 
a misrepresentation that the applicant has 
not had the disease, ailment or other medi- 


“McKinney v. Grand Street, Prospect Park & 
Flatbush R.R. Co., 104 N. Y. 352, 10 N.E. 544 
(1887) ; People v. Bloom, 193 N. Y. 1, 85 N.E. 824 
(1908); Schlatter v. Brooklyn & New York Ferry 
Co., 89 App. Div. 508, 85 N. Y. S. 847 (1903). 

"Travelers Ins. Co. v. Pomeranz, 246 N. Y. 63, 
158 N.E. 21 (1927); Keck v. Metropolitan Life 
Ins. Co., 238 App. Div. 538, 264 N. Y. S. 892, affd. 
264 N. Y. 422, 191 N.E. 495 (1934); Anderson v. 
Aetna Life Ins. Co., 265 N. Y. 376, 193 N.E. 181 
(1934); Geer v. Union Mutual Life Ins. Co., 273 
N. Y. 261, 7 N.E. 2d 125 (1937). 





Page 230 


cal impairment for which such treatment 
or care was given or which was discovered 
by any licensed medical practitioner as a 
result of such consultation or observation. 
If in any action to rescind any such con- 
tract or to recover thereon, any such mis- 
representation is proved by the insurer, 
and the insured or any other person having 
or claiming a right under such contract 
shall prevent full disclosure and proof of 
the nature of such medical impairment, 
such misrepresentation shall be presumed 
to have been material.” (Italics added) 
In the tentative draft of 1937, the super- 
intendent of insurance published an ex- 
»lanation of the proposed section: “The 
fast sentence of subsection 5 creates a pre- 
sumption of materiality arising from the 
prevention of full disclosure of the ailment 
for which treatment was given. It is in 
accord with several decisions of the New 
York Court of Appeals.”” Subsection 5 
was renumbered subsection 4 in the final 
draft. Section 149-4 makes every misrep- 
resentation material, if the insured or any 
other person having or claiming a right un- 
der the policy prevents a full disclosure of 
the nature of any medical impairment.” 
The California statute is substantially 
similar to that of New York, but it has 
provisions which restrict the application of 
the privilege.“ A physician is permitted to 
testify to the mental condition of a patient 
in the following cases: (1) A contest of any 
will executed or claimed to have been exe- 
cuted by a patient: (2) or after the death 
of a patient in an action involving the vali- 
dity of any instrument executed or claimed 
to have been executed by him conveying 
or transferring real or personal property. 
When a patient brings an action to recover 
damages for personal injuries, he is deemed 
to consent to the admission of his physi- 
cian’s material testimony. The same rule 
applies in an action to recover damages for 
death by a wrongful act. These provisions 
seem to eliminate the prohibition in all 
but annulment, divorce and insurance suits. 


“Insurance Law Revision Tentative Draft, 1937, 
p. 144; Keck v. Metropolitan Life Ins. Co., 238 
App. Div. 538, 264 N. Y. S. 892, affd. 264 N. Y. 
422, 191 N.E. 495 (1934); Anderson v. Aetna Life 
Ins. Co., 265 N. Y. 376, 193 N.E. 181 (1934). 

“Siebern v. Mutual Life Ins. Co., 269 App. Div. 
846, 55 N. Y. S. 2d 603 (1942); Roth v. Equitable 
Life Assur. Soc., 186 Misc. 403, 59 N. Y. S. 2d 707, 
affd. 270 App. Div. 923, 62 N. Y. S. 2d 612 (1945); 
Tolar v. Metropolitan Life Ins. Co., 297 N. Y. 
441, 80 N.E. 2d 53 (1948); Ketchum & Co. v. State 
Mutual Life Ins. Co., 162 F. 2d 977 (1947). 

“Code of Civil Procedure, Sec. 1881. 
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In Arfsten v. Metropolitan Life Insur- 
ance Company,” the plaintiff moved for a 
new trial on the ground that the testimony 
of a — who treated the insured 
should have been excluded. The Honor. 
able Philbrick McCoy denied the motion 
and gave cogent reasons why the testimony 
of the insured’s physician was admitted. 
Judge McCoy wrote in part thus: “** Plain. 
tiff argues that the court committed pre. 
judiced error in permitting Dr. Murray, 
decedent's physician, to testify, without the 
decedent’s or plaintiff’s consent, to certain 
facts. Without this testimony, it is not 
likely defendant could have established the 
equitable defense pleaded, of false and 
fraudulent representations in the procure- 
ment of the policy sued on. * * 

“* * Whether section 1881, Code Civ. 
Proc., be strictly or liberally construed, it 
is the opinion of the court that no construc- 
tion can permit an insured or his survivors 
to hide behind the cloak of privilege, 
when to do so would result in the com- 
mission of a gross fraud on the insurer. 
We are here dealing with an equitable de- 
fense. Neither law nor equity will permit 
the accomplishment of a fraudulent pur- 
pose, when a reasonable construction of a 
statute will permit another conclusion. 

“Decedent applied for the policy here in- 
volved with full knowledge of his physical 
condition and on the day after his last visit 
to his doctor. The evidence leads to but 
one conclusion: that he applied for the 
policy without making full disclosure in 
the hope that he would outlive the two- 
year period in which the policy might be 
cancelled by the company on the very basis 
on which it here relies, namely, the making 
of false and fraudulent representations in 
its procurement. It may well be said that 
the facts themselves give rise to an implied 
waiver of any privileges which might have 
existed. It may also be said that to sustain 
plaintiff's contention in this regard would 
go contrary to the very purpose for which 
the privilege was created, which is, of 
course, the full protection of the patient, 
by permitting a full disclosure by the pa- 
tient to his physician of all essential facts. 
If, as has been said, that protection cannot 
be taken away from the patient through 


“Memorandum Opinion, Municipal Court of 
Los Angeles, No. 903448, September 13, 1949; re- 
port in Los Angeles Daily Journal, September 26, 
1949. The case was tried for the defendant by 
Henry Duque, Esq. See, Privileged Communica- 
tions Between Patient and Physician, Henry Du- 
que, Ins. Law J. (Jan. 1953). 
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trick or fraud, there seems to be every rea- 
son to give like protection to his insurer 
when the erstwhile patient attempts, 
through trick or fraud, to obtain benefits 
from the insurer by a deliberate failure to 
disclose material facts. 

“It has long been settled that a client, 
contemplating the perpetration of a fraud, 
may not seal the lips of his attorney by 
communicating to him the facts as to his 
contemplated acts. * * * 

“Notwithstanding the difference in lan- 
guage between the rules governing the pri- 
velege arising out of the attorney-client re- 
lationship and that arising out of the rela- 
tionships of physician and patient in sec- 
tion 1881, Code Civ. Proc., this court can- 
not believe that it was the intention of the 
legislature to afford any greater protection 
to the patient of a physician in a matter 
such as this, than that afforded to the client 
of an attorney. In short, the moment that 
either patient or client attempts to hide 
behind the cloak of privilege in the perpe- 
tration of a fraud, the privilege must fall 
with the attempt.” 

In some states the privilege may be 
waived by contract.” But the waiver must 
be broad enough to include past and future 
consultations, otherwise it may not be sus- 
tained.” A contractual waiver is invalid 
in New York because Section 354 of the 
Civil Practice Act requires that the waiver 
must be made upon the trial or examina- 
tion. 

The doctrine of waiver has been applied 
by the courts of some states so as to prevent 
privilege statutes being used as a two-edge 
sword. Upon the question of waiver the 
Supreme Court of Missouri succinctly 
states the rule. “A litigant should not be 
allowed to pick and choose in binding and 
loosing; he may bind or he may loose. If 
he binds, well and good; but if he looses 
as to one of his physicians, the seal of 
secrecy is gone—the spell of its charm is 
broken as to all. May one cry, Secrecy! 
secrecy! professional confidence! when 
there is no secrecy and no professional con- 
fidence? As well cry, Peace! peace! when 
there is no peace. Jeremiah vi, 14, q.v. To 
hold so leaves a travesty on justice at the 


“Metropolitan Life Ins. Co. v. Brubaker, 78 
Kan. 146, 96 P. 62 (1908); Keller v. Home Life 
Ins. Co., 95 Mo. App. 627, 69 S.W. 612 (1902); See 
Foley v. Royal Arcanum, 151 N. Y. 196, 45 N.E. 456 
(1896). 

“Pride v. Interstate Business Men’s Acc. Assn., 
207 lowa 167, 216 N.W. 62 (1927); Fuller v. Knights 
of Pythias, 129 N. C. 318, 40 S.E; 65 (1901). 
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whimsical beck and call of a litigant. He 
may choose a serviceable and mellow one 
out of a number of physicians to fasten 
liability upon the defendant, and_ then, 
presto! change! exclude the testimony of 
those not so mellow and serviceable, to 
whom he has voluntarily given the same 
information and the same means of getting 
at a conclusion on the matter already un- 
covered by professional testimony to the 
jury. There is no reason in such condition 
of things, and where reason ends the law 
ends.””* 

No useful policy supports the rule which 
permits a patient to present the testimony 
of one physician and exclude the testimony 
of snatienr. 

In an Arkansas case” the facts are these. 
Mrs. Daniels was descending the steps of 
a coach, the conductor stepped up, grabbed 
her by the arm, jerked her down and she 
fell. Her body was twisted as she fell. She 
told the jury that before the accident she 
was strong and in good health but now she 
suffered constant pain and her strength had 
left her. ‘To bolster her demand for sub- 
stantial damages she called a physician. He 
testified that he treated her for some 
months after the accident for severe back 
pains and a prolapsed uterus; the prolapse 
“might” have resulted from the fall. She 
presented her physical ailments at length 
to court and jury, except one important 
fact which she did not want the jury to 
learn. 

The railroad introduced two physicians 
who said that they had attended Mrs. Da- 
niels about two years before the accident. 
They were prepared to testify that she had 
a displacement of the uterus and suffered 
from that condition long before the time 
she fell. 

Great would be her humiliation, said she, 
if her physical ailments were discussed be- 
fore the jury by these physicians. What 
she really said was that damages would be 
diminished, perhaps to zero, if the jury 
should hear their testimony. An objection 
was sustained. The court wrote: “When 
this privilege is waived as to any particular 
witness, the opposing side is entitled to the 


“Smart v. Kansas City, 208 Mo. 162, 105 S.W. 
709 (1907); Epstein v. Pennsylvania R.R. Co., 250 
Mo. 1, 156 S.W. 699 (1913); Lane v. Boicourt, 128 
Ind. 420, 27 N.E. 1111, (1891); Breisenmeister v. 


Knights of Pythias, 81 Mich. 525, 45 N.W. 977 
(1890) ; Capron v. Douglas, 193 N. Y. 11, 194 N.E. 
846 (1935) ; Apter v. Home Ins. Co., 266 N. Y. 333, 
194 N.E. 846 (1935). 

"Missouri & N.A.R. Co. v. Daniels, 98 Ark. 352, 
136 S.W. 651 (1911). 
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benefit of the waiver as to such witness. 
But the benefit of the waiver in behalf of 
the adversary should not extend further 
than to the witness who has been called 
by the patient, or as to other physicians 
who may have been present upon the same 
occasion to which the witness testifies. * * * 
The patient may be willing to waive the 
objection as to a particular physician in 
whom he reposes confidence and yet be 
unwilling to waive this objection as to an- 
other who treated her at a different time 
for the trouble complained of.” (Italics 
added) 

This opinion is so lacking in candor 
and fairness that it at once challenges the 
sense of justice. It permits a game of hide 
and seek to be played by one side alone to 
the utter helplessness of the other side. In 
1947, the Arkansas Legislature had had 
enough and amended the statute so that if 
a litigant called a physician to testify con- 
cerning his illness or injury, this act would 
operate as a waiver of the privilege to ali 
physicians who had treated him.”a 

Courts of other states have also held that 
the privilege is not waived by permitting 
one of two or more attending physicians to 
testify on the theory that the privilege ex- 
tends to the individual witness.» 

The “unitary affair’ rule has been 
adopted by the courts of other states. 
Where the treatment of a patient is carried 
out by two or more physicians at the same 
time and place, it is considered as a unit. 
Should the patient permit one of them to 
testify, the privilege afforded by the sta- 
tute is waived as to the others." But the 
waiver does not extend to physicians who 
treated plaintiff at a different time from 


aArkansas Statute, 1947, Sec. 28-607, reads 
in part thus: “* * * Provided, if two or more phy- 
sicians or nurses are, or have been in attendance 
on the patient for the same ailment, the patient by 
waiving the privilege attaching to any of said 
physicians or nurses, by calling said physician or 
nurse to testify concerning said ailment, shall be 
deemed to have waived the privilege attaching to 
the other physicians or nurses.” Albritton, Admr. 
v. Ferguson & Son, 197 Ark. 436, 122 S.W. 2d 620 
(1938); Aetna Life Ins. Co. v. Gordy, 248 F. 2d 129 
(1957). 

©Tweith v. Duluth M.&I. R. Ry. Co., 66 F. Supp. 
427 (Minn.) (1946); Jones v. City of Caldwell, 20 
Idaho 5, 116 P. 110 (1911); Baxter v. City of Ce- 
dar Rapids, 103 Iowa 599, 72 N.W. 790 (1897); 
Brookhaven Lumber & Mfg. Co. v. Adams, 132 
Misc. 689, 97 S. 484 (1923). 

"Doll v. Scandrett, 201 Minn. 319, 276 N.W. 
281 (1937); United States National Life & Cas. 
Co. v. Heard, 1480 Okla. 274, 298 P. 619 (1931). 
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that of the physician called as a witness by 
plaintiff.” 

The courts of Oklahoma, however, ap- 
ply the unitary affair rule when the plain- 
tiff does not testify about his injuries or 
disease and merely calls as a witness one of 
several physicians who treated him as a 
team.” The Oklahoma Code” provides 
that “if a person offers himself as a wit- 
ness, that is to be deemed a consent to the 
examination of the physician on the same 
subject.” The Supreme Court of Oklahoma 
expressed this view:” “* * * If she (plain- 
tiff) can go upon the witness stand and 
testify that she had not suffered from these 
afflictions prior to the accident, and then 
prevent the only available impeaching 
testimony from being disclosed, by a claim 
of privilege, it would seem that a mockery 
is being made of justice, and we do not 
think our statute contemplates such a con- 
dition.” The basis for the unitary rule is 
not found in the statute. This rule estab- 
lishes that ‘a mockery is being made of 
justice.” The time has come when courts 
should take a step in advance and construe 
a statute to mean that when a litigant 
breaks the seal of professional secrecy and 
waives it as to Doctor A, it is as to all other 
physicians, regardless of the time and place 
when treatmen was given. (Italics added.) 

The Supreme Court of Indiana wrote, 
“The purpose of the statute is not the sup- 
pression of truth needed for reaching cor- 
rect results in litigation, though this may 
incidentally occur * * *.”” Supression of 
truth results from the privilege rule, and 
no pious words can change that fact one 
iota. 

Evelyn Von Eye brought an_ action 
against her physicians for malpractice and 
the Mounds Park Hospital to recover da- 
mages for injuries sustained by her when 
she jumped from a window of the hos- 
pital in which she was being treated for 
mental illness. A verdict was directed for 
the defendant physicians. The hospital 
remained as the sole defendant and a ver- 
dict of $39,380 was rendered for the plain- 
tiff. 

The defendant physicians were not called 
as witnesses for the plaintiff. But their 


"Mays v. New Amsterdam Cas. Co., 40 App. D.C. 
249, 46 L.R.A. (N.S.); 1108 (1913). 

“Roeser v. Pease, 37 Okla. 222, 131 P. 534 
(1913); Massachusetts Bonding & Ins. Co. v. Jones, 
185 Okla. 551, 94 P. 2d 885 (1939). 

“Title 12, sec. 3850, Oklahoma Code. 

Roeser v. Pease, 37 Okla. 222, 131 P. 534 (1913). 

“Stayner v. Nye, 227 Ind. 231, 85 N.E. 2d 496 
(1949) . 
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cross-examination under the rules was con- 
ducted by plaintiff in the defendant's 
character as adverse witnesses. Their cross- 
examination spread before the court and 
jury (and probably a crowded court room) 
the nature of her mental disease, facts re- 
lating to her treatment, and her conduct 
while at the hospital. These facts were 
minutely detailed at the insistence of plain- 
tiffs counsel. When the hospital called 
the attending physicians as expert witnesses, 
an objection that they were incompetent 
was sustained. On appeal the court observ- 
ed that, “The statutory protection of the 
patient would amount to an absurdity if 
defendant hospital were permitted to cir- 
cumvent it by calling plaintiff's attending 
doctors under the guise of experts for de- 
fendant.”” 

The theory on which privilege statutes 
are bottomed is that a person is entitled to 
have his physical disabilities protected from 
public curiosity. The odd thing about this 
decision is that the privilege was sustained 
to protect from disclosure a mental condi- 
tion which had not been kept secret by 
plaintiff during the trial. 

Dan Nickoloff represented in an applica- 
tion for life insurance that he never had 
certain specified diseases nor had been un- 
der treatment in any clinic, dispensary, hos- 
pital, or asylum. He signed the applica- 
tion April 18, 1934 and died June 16, 1934. 
Defendant alleged that at the time of ap- 
plication he suffered from tuberculosis, 
heart disease and certain other diseases. 
Upon the trial defendant proved that Nick- 
oloff had received treatment in three dif- 
ferent clinics in the Indianapolis City Hos- 
pital; five in 1932, thirty-two in 1933, and 
nineteen in 1934. The insurance was is- 
sued without medical examination. The 
evidence established that when a_ non- 
medical application discloses that an appli- 
cant has received medical treatment within 
three years, a medical examination is re- 
quired before the application is considered. 
The insurer offered to prove the character 
of the diseases by the hospital records, but 
on objection the proof was excluded. Judg- 
ment for plaintiff. 

The insurer proved a clear prima facie 
case and should have received judgment 
when plaintiff gave no medical evidence 
to overcome such prima facie case. ‘The 
courts of New York would have so held. 


_ 


“Von Eye v. Hammes, et al., 147 F. Supp. 175 
(Minn.) (1956) . 
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But Indiana™ holds that the privilege could 
not be impaired by permitting an inference 
that the excluded evidence would be un- 
favorable. Once again the application of 
the statute has made a mockery of justice. 

Six schoolgirls were walking home from 
school when Emil Decina’s automobile ran 
wild, striking four of the children. Three 
of the girls, six to twelve years old, were 
killed instantly; a fourth child age seven 
died two days later. After striking the 
children the car continued on, breaking 
a metal lamppost. With its horn blowing 
steadily because Decina was lying over the 
steering wheel, it crashed through a seven 
and a half inch brick wall of a grocery 
store, injuring one customer and causing 
a considerable amount of damage. 

The injured customer demanded an ex- 
planation and Decina said, “I blacked out 
from the bridge.” When informed by the 
police that he was under arrest, he tried to 
get away and was handcuffed. He was 
taken to a county hospital and a pink slip 
was given to the hospital which indicated 
that the District Attorney desired to have 
him examined because of the fatalities. The 
slip contained this significant statement, 
“A charge will be placed against Mr. De- 
cina after the investigation has been com- 
pleted.” Surely he was not taken there as 
a patient. 

Decina was prosecuted for criminal ne- 
gligence in operating an automobile with 
knowledge that he was subject to epileptic 
attacks and while having a seizure his auto- 
mobile got out of control and killed four 
schoolgirls. 

The testimony of the county hospital 
physician who examined Decina was given 
at the trial. A timely and proper objec- 
tion to the competency of the witness was 
overruled. The testimony of this physician 
was the only testimony before the trial 
court showing that Decina had epilepsy, 
suffered from an attack at the time of the 
accident, and had knowledge of his sus- 
ceptibility to such attacks. On appeal the 
appellate division” granted a new trial on 
the ground that the transactions between 
Decina and the physician were between pa- 
tient and physician for the purpose of treat- 
ment. The court of appeals affirmed the 
judgment.” 


“Metropolitan Life Ins. Co. v. Fidelity Trust 
Co., 214 Ind. 134, 14 N.E. 2d 911 (1938). 

“People v. Decina, 1 App. Div. 2d 592, 152 
N.Y.S. 2d 169 (1956). 

*People v. Decina, 2 N.Y. 2d 133, 157 N.Y.S. 
2d 558 (1956); Commonwealth v. Irwin, 345 Pa. 
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It is doubtful that this testimony was 
privileged. When a person is confined to 
a hospital at the direction of a district at- 
torney who is about to prefer charges 
against him, the relationship between him 
and a staff physician is not the ordinary 
relationship between patient and physician 
contemplated by the statute which confers 
privilege on transactions between patient 
and physician. Under the circumstances 
of this case, the state, as a matter of public 
concern, is entitled to the benefit of the 
testimony of physicians whether as to his- 
tory, diagnosis, or observation. It is cal- 
culated at least to excite surprise to urge 
that it is in the interest of the state to give 
such a defendant power to close the mouths 
of such physicians. 

Eva Coddington executed an instrument 
purporting to be her will in February 1951. 
For eight years before that date she had 
suffered from generalized arteriosclerosis. 
Her physician testified without objection 
that the disease meant general hardening 
of the blood vessels, including degenerative 
changes in the brain which manifested 
themselves in action, movement and speech, 
as well as thought. Objections to the fol- 
lowing questions were sustained: 

“Q. Did this general arteriosclerosis ma- 
nifest itself in that way during the time that 
you treated her? 

“Q. Now, in the treatment of this pa- 
tient, Eva Coddington, did you observe any 
such mental changes? 

“Q. Was she then still suffering from a 
generalized arteriosclerosis?”” 

The last question referred to January 1951, 
less than one month before she executed 
“her will.” The ruling excluding her phy- 


504, 29 A. 2d 68 (1942), “There will no doubt 
be common agreement that a person afflicted with 
pr is incompetent or unable to exercise reas- 


onable or ordinary control over a motor vehicle 
on a public highway”; Tift v. State, 17 Geo. App. 
663, 88 S.E. 41 (1916) (vertigo) ; State v. Gooze, 14 
N.J. Super. 277, 81 A. 2d 811 (1951), There is no 
patient-physician privilege rule in New Jersey. Sam 
Gooze was convicted of driving his automobile 
heedlessly and in willful or wanton disregard of 
the safety of others. His physician testified that 
he had diagnosed his condition as Menier’s synd- 
rome. After treating him, his physician discharged 
him but advised him that he might suffer recur- 
rence of the disease at any time and that if he 
should drive an automobile, he should not drive 
alone but should be accompanied by someone. 
Gooze drove his automobile alone. He blacked out. 
His automobile ran wild and killed a woman. His 
physician expressed the opinion that the cause of 
the blackout was a recurrence of the ailment. Con- 
viction followed. 

"In re Coddington’s Will, 307 N.Y. 181, 120 N.E. 
2d 777 (1954). 
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sician’s professional opinion must have 
been made on the theory that the physi- 
cian’s testimony would have disclosed such 
a “confidential communication” as would 
disgrace her memory. Van Voorhis, J.,in his 
dissent observed that “arteriosclerosis tends 
in no way to disgrace the memory of the 
decedent.” In this enlightened age, surely 
arteriosclerosis, an aging process, cancer, 
tuberculosis, and a myriad of other diseases 
cannot be considered disgraceful. To as- 
sert otherwise should shock the mind of 
anyone of ordinary discernment. In re- 
sponse to the suggestion of a majority of 
the judges of the court of appeals, the 1955 
legislature amended Section 354 of the 
Civil Practice Act to overcome the ruling 
in Re Coddington’s Will. 


Charges of negligence and incompetence 
in the treatment of patients at Lincoln 
Hospital were made by members of the Lin- 
coln Hospital Alumnae Association, who 
were described by the Bronx County Medi- 
cal Society as physicians of integrity and 
good standing. The Bronx County Medical 
Society informed the mayor of New York 
City that the complaint merited investiga- 
tion. 


A special committee, appointed by the 
city council of the city of New York, was 
authorized to investigate the charges of 
negligence and malpractice. Subpoenas 
duces tecum were served on the commis- 
sioner of hospitals and on the medical su- 
perintendent of Lincoln Hospital, which 
directed the production of specified records 
of the hopsital, including “all records, re- 
ports, charts, diagnosis, x-rays, and other 
records relating to the following patients.” 

On application of the commissioner, the 
corporation counsel advised him that, “No 
information acquired by physicians or 
nurses in attending a patient in a profes- 
sional capacity may be disclosed in any 
trial or other court proceeding * * except 
on consent of the persons treated or their 
duly authorized representatives.” He con- 
cluded, “In my opinion the privilege is 
applicable to a Council-manic investiga- 
tion.” On this advice the commissioner 
and superintendent declined to produce 
the records. An application to punish for 
contempt was made to the supreme court. 
The motion was granted to the extent of 
directing the production of all books, pa- 
pers and records which they had declined 
to produce on the ground of privilege. 

The court pointed out that if the com- 
mittee were unable to ascertain the contents 
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of hospital records or obtain the testimony 
of physicians themselves, it would result in 
complete frustration of the investigation. 
The court held that Section 352 was in- 
tended to apply only to judicial proceed- 
ings. “Had there been any legislative in- 
tention that the plea of privilege should 
be available in a legislative investigation 
or in a proceeding other than one in court, 
provision would undoubtedly have been 
made for a waiver other than in ‘open 
court, on the trial of the action or proceed- 
ings’ (Civil Practice Act, Section 354).” 
“« * * To uphold the claim of privilege 
would make it impossible for the city’s 
legislative body to examine into the serious 
charges made with respect to the adminis- 
tration of Lincoln Hospital. Incompeten- 
cy and malpractjce to the great harm and 
danger of the public might thus be permit- 
ted to continue while the city’s legislative 
body remain powerless to ascertain the facts 
and take appropriate action.”” 

The appellate division unanimously af- 
firmed the order of the supreme court. 
From the order cf the appellate division an 
appeal was taken to the court of appeals. 
This court reversed and denied the appli- 
cation.” The dissenting judges wrote, “It 
does not seem to me that we are compelled 
by statutory mandate to deny to a legisla- 
tive committee whose avowed purpose is to 
uncover abuses the right to ascertain the 
facts. * * * In the case at bar we are con- 
cerned with a ‘legislative proceeding’ to 
which the statutory rule should not be ex- 
tended unnecessarily. The distinction 
seems eminently sound. In a ‘judicial pro- 
ceeding’ the Legislature has specified in the 
Civil Practice Act that no disclosure shall 
be made. But where we are concerned with 
a ‘legislative proceeding,’ there arises the 
transcendent interest of the People of the 
State in the enactment of proper laws for 
the conduct of government, as to which it 
is not unreasonable to require that the pro- 
tection of the individual by privilege must 
bow as against the welfare and protection 
of large masses of citizens. * * * I am un- 
willing to assent, therefore, to the proposi- 
tion that the State Legislature or its dele- 
gated authority, the City Council, are so 
arcumscribed that the alleged maladminis- 


-__ 


, in re Lincoln Hospital, Bronx, 174 Misc. 389, 
20 N.Y.S. 2d 712, aff’d., 259 App. Div. 883, 20 
NYS. 2d 717 (1940) . 

"New York City Council v. Goldwater, In re 
ry Hospital, 284 N.Y. 296, 31 N.E. 2d $1 
(1940), 
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tration may continue unchecked, by virtue 
of a ‘liberal construction’ of section 352 of 
the Civil Practice Act.” 

In ReAbortions in the County of Kings." 
A director of obstetrics in the State Univer- 
sity Medical Center informed the Brooklyn 
Eagle (a Brooklyn, New York, daily news- 
paper) that there were approximately 
twelve hundred to fifteen hundred abor- 
tions committed annually in King’s County 
Hospital and that approximately one-half 
of that number were induced abortions. He 
was subpoenaed before the grand jury and 
gave testimony, and in furtherance of the 
investigation the grand jury directed the 
issuance of a subpoena duces tecum to the 
superintendent of King’s County Hospital. 
Section 90 of the Sanitary Code of the City 
of New York provides as follows: “It shall 
be the duty of the manager, superintendent 
or person in charge of any hospital, sani- 
tarium, dispensary or other institution for 
the care and treatment of persons in the 
City of New York, and of every physician 
in said City to immediately notify the De- 
partment of Health by telephone of any 
case of abortion or miscarriage where cri- 
minal practice is discovered or suspected.” 
The district attorney contended that in 
view of that section, the records called for 
by the grand jury subpoena were not pri- 
vileged communications within the pur- 
view of Section 352 of the Civil Practice 
Act. 

The superintendent appeared before the 
grand jury and upon advice of the corpora- 
tion counsel declined to honor the sub- 
poena upon the ground that the records 
were confidential communications between 
physicians and patients. The district at- 
torney sought an order adjudging the su- 
perintendent guilty of criminal contempt 
of court for disobedience of the subpoena 
duces tecum. The motion to punish him 
for criminal contempt of King’s County 
Court was denied. The district attorney 
appealed and the appellate division un- 
animously affirmed the order of the coun- 
ty court.” 

The rightness or wrongness of the deci- 
sion is unimportant, but it forcefully es- 
tablishes that the statutory privilege creates 
a serious mischief. 


Conclusions and Recommendations 


Innumerable diseases afflict the peoples 
of the earth, but I am certain that those 


906 Misc. 830, 135 N.Y.S. 2d $81 (1954). 
"286 App. Div. 270, 148 N.Y.S. 2d 501 (1955). 
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which are attended with either disgrace or 
shame are few indeed. From A to Z of the 
category of diseases there is only one which 
the patient would hide from friends and 
acquaintances, and that is veneral disease. 

te has been suggested that the patient 
who has acquired veneral disease by clan- 
destine relations has no claim upon legis- 
lative protection from the disgrace which 
he could have avoided. “Taking society 
as a whole, this statute cheats rather than 
promotes justice. It suppresses rather than 
reveals truth.” (Italics added) 

I believe that the time has come to con- 
sider the situation. I make the following 
recommendations: Repeal the present sta- 
tutes. Enact a statute which prohibits the 
disclosure of “communications” in civil 


cases only which tend to blacken the charac- 
ter of the patient.” Limit the word “com- 


*Owen, J., in Maine v. Maryland Cas. Co., 172 
Wis. 350, 178 N.W. 749 (1920). 

“Purdon’s Penna. Statutes Annotated, Title 28, 
sec. 328, reads: “No person authorized to practice 
physics or surgery shall be allowed, in any civil 
case, to disclose any information which he ac- 
quired in attending the patient in a professional 
capacity, and which was necessary to enable him 
to act in that capacity, which shall tend to blacken 
the character of the patient, without consent of 
said patient, except in civil cases, brought by such 
patient, for damages on account of personal in- 
juries.” An additional exception should be added, 
namely; “or to enforce or rescind a policy of life, 
accident, or health insurance.” My thought is that 
if an applicant for life insurance is suffering from 
a venereal disease and denies the fact of treat- 
ment in the application, the insurer should be al- 
lowed to prove it. Of course, no evidence should 
be received as to how he acquired the disease. 
No competent trial lawyer would offer such proof. 
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munications” to include only information 
acquired by verbal communications.” 

he present statutory privilege and its 
application by the courts lend validity to 
the verse: 


Why is there always a secret singing 
When a lawyer cashes in? 

Why does a hearse horse snicker 
Hauling a lawyer away? 


Carl Sandburg, The Lawyers Know 
Too Much 


**Pennsylvania cases, Testimony properly exclud- 
ed. Respondent told physician foetus had been ex- 
pelled from her womb. Peters v. Peters, (Penna.) 
4 D.&C. 287 (1923). Physician attended respondent 
for illness resulting from miscarriage at time when 
she was living apart from her husband. Reid v. 
Reid, 69 Pitts, 470 (1920). See also Wiemer v. Wie- 
mer, 70 Pitts. 511 (1922); Gilham v. Gilham, 177 
Pa. Super. 328, 110 A. 2d 915 (1955). But the stat- 
ute does not apply in prosecutions for support and 
maintenance. Commonwealth v. Townsley, (Pen- 
na.) 30 D.&C. 209 (1937). 

Chaffee, Privileged Communications, Is Justice 
Served or Obstructed by Closing the Doctor's 
Mouth on the Witness Stand, Yale, L.J., 52:607 (Je. 
1943); Curd, Privileged Communications Between 
Doctor and His Patient, An Anomoly of the Law, 
W. Va. L. Q. XLIV, 165 (1938); Duque, Privi- 
leged Communications Between Patient and Phy- 
sician, Ins. L.J. (Jan. 1953); Hoover, “Let’s Keep 
America Healthy, 144 J. A.M.A. 1094 (1950); Hut- 
chin, The Physician as an Expert Witness, Mich. 
L. Rev. II 687 (1904); Purdy, Autopsies and Priv- 
ileged Communications, Iowa L. Rev. 21, 39 (Mar. 
1936); Purrington, An Abused Privilege, 6 Col. L. 
Rev. 388 (1906); Schwartz, The Physician-Patient 
Privilege, Time for a Change, J. B. A. D. C. XXII, 
513 (Oct. 1955); Wigmore on Evidence, Third Ed., 
Sections 2380-2391; Model Code of Evidence, Rules 
220-223. 
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The Application of Statutes of Limitation 
To Actions Against Physicians and Surgeons 


Joun H. ANDERSON, JR.* 
Raleigh, North Carolina 


recent decision of the North Carolina 

Supreme Court, Shearin v. Lloyd, 
points up the varying decisions involving 
the application of the statutes of limita- 
tions to actions against physicians for neg- 
ligence in their treatment of a patient, or 
so-called malpractice, with particular ref- 
erence to the time when the statutes com- 
mence to run. In the opinion for the court 
in this action, based upon alleged negli- 
gence in leaving lap-pack within the plain- 
tiff in an abdominal operation, Mr. Justice 
Bobbitt, in an illuminating manner, dis- 
cusses the theories upon which such actions 
have been held barred or not barred by sta- 
tutes of limitation. In this case, the court 
held that the plaintiff's cause of action ac- 
crued “immediately upon the closing of the 
incision,” and was therefore barred by the 
three year statute of limitation applicable 
to negligence actions. 

While this decision is in accord with the 
view of the majority of the courts which 
have considered the question, it empha- 
sizes the myriad of confusing decisions cited 
in support of the various theories advanced 
for tolling or preventing the running of 
the statutes of limitations against malprac- 
tice actions against physicians and surg- 
eons. Many of the Decisions are referred to 
in Notes in 74 A.L.R. 1317, 144 A.L.R. 209, 
41 American Jurisprudence 233-4, 70 C.J.S. 
983, and 48 C.J. page 1138. 

The exact basis of the decision in any 
of the cases referred to in the texts or notes 
cited can only be determined by a careful 
reading of each decision. Often, the opin- 
ion of the court in favor of extending or 
tolling the statute appears to be founded 
upon a combination of theories or reasons. 
It is therefore difficult with certainty to 
draw definite conclusions in this field of 
the law. At the risk of over-simplification, 
however, the writer will endeavor to pass 
along some observations from a review of 
the decisions in connection with the de- 
fense of the Shearin case. 


*Of the firm of Smith, Leach, Anderson & Dor- 
sett; State Editor for North Carolina. 
"246 N.C. 363, 98 S.E. 2d 508 (1957). 


In the vast majority of the jurisdictions 
from which cases have been reported, ex- 
cept under unusual circumstances herein- 
after discussed, the following rules are ap- 
plied to actions for malpractice against 
physicians, surgeons, and dentists: 

(1) As in other tort actions, the stat- 
utes of limitation begin to run from the 
day the cause of action “accrues,” unless 
the running of the statute is tolled by spe- 
cial circumstances. 

(2) Where the alleged negligence is a 
single act or omission at an identifiable 
time, the cause of action accrues immed- 
iately, and the statute of limitations com- 
mences to run from the occurrence of the 
wrongful act, without regard for the time 
when the harmful consequences are mani- 
fested. 

(3) Where the alleged negligence is 
“continuing,” or consists of continuation 
of a wrongful or incorrect method of treat- 
ment, or consists of a series of negligent 
acts, or a negligent failure to diagnose or 
attempt to diagnose plaintiff's ailment, a 
cause of action accrues upon the occurrence 
of each negligent act or omission, and the 
statute runs from the last occurrence of 
negligence. 


Where Negligence Consists Of A Single 
Act Or Omission 


Where the alleged negligence occurs at 
a specific time or period, the statute is held 
to immediately begin to run. Hence, as in 
Shearin v. Lloyd, supra, in ten other juris- 
dictions in this country, it has been held 
that the statute of limitations commenced 
to run against actions for negligence in 
failing to remove a sponge or foreign ob- 
ject when the incision was closed.’ In many 


*Carter v. Howlan Hospital Assoc. Inc., 265 Ky. 
452, 97 S.W. 2d 9 (1936), forceps left within body; 
Winstein v. Blanchard, 109 N.J.L. 332, 165 Atl. 601 
(1932), failure to remove drainage tube from 
wound; Tortorello v. Reinfeld, 6 N.J. 58, 77 Atl. 2d 
240 (1950); Murray v. Allen, 103 Vt. 373, 154 Atl. 
678 (1931), involving failure to remove gauze pack 
and post-operative treatment for several months. 
Carrell v. Denton, 138 Tex. 145, 157 S.W. 2d 878 
(1942); Brown v. Grinstead, 212 Mo. App. 533, 252 
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of these decisions, the court has expressly 
rejected modifications of the rule urged 
upon the court based upon failure to dis- 
cover the tort, or the continuing negligence 
theory, or continuation of the professional 
relationship. 

The first rule stated above, as applied 
to tort actions, was thus expressed in Mast 
v. Sapp: 

“When the right of the part is once 
violated, even in so small a degree, the 
injury, in the technical acceptation of 
that term, at once springs into existence 
and the cause of action is complete . . . 
(and) that is a right, as of the time of 
the actual, to all the direct and conse- 

uential damages which will ever ensue, 
chat is, all damages not resulting from 

a continuing fault which may be the 

foundation of a new action or of suc- 

cessive actions .. .” 


It is, of course, elementary that “a cause 
of action accrues when suit may be com- 
menced for a breach,”* and that “accrue” 
means to arise, or “come into force or ex- 
istence.”” 

The reasoning underlying these decis- 
ions is thus expressed by the much quoted 
decision of the Massachusetts court in Cap- 
puci v. Barone, (supra—Note 2): 


“Upon this branch of the defense the 
single question is when did the cause of 
action accrue? The defendant as a sur- 
geon, on May 11, 1924, impliedly under- 
took to use care in the operation which 
he was about to perform. Any act of 
misconduct or negligence on his part in 
the service undertaken was a breach of 
his contract, which gave rise to a right 
of action in contract or tort, and the sta- 
tutory period began to run at that time, 


*140 N.C. 533, 53 S.E. 350 (1906). 
‘I Bouv. Law Dict. 3d Div. p. 111. 
*Black’s Law Dict. 2d Ed. 


S.W. 973 (1923) ; Pickett v. Aglinsky, 110 F. 2d 628 
(C.C.A, 4th 1940) ; Hudson v. Moore, 239 Ala. 130, 
194 So. 147 (1940) ; DeLong v. Campbell, 157 Ohio 
St. 22, 104 N.E. 2d 177 (1952); Swankowski v. Diet- 
helm, 90 Ohio App. 271, 129 N.E. 2d 182 (1953), 
involving failure to remove surgical needle from 
wound; Conklin v. Draper, 228 App. Div. 604, 241 
N.Y.S. 529 (1930), where plaintiff alleged that for- 
ceps were left within her body, court rejected theory 
expressed in the dissenting opinion that failure to 
remove object was continuing negligence; Cappucci 
v. Barone, 266 Mass. 578, 165 N.E. 653 (1919); See 
also: Silvertooth v. Shallenberger, 49 Ga. App. 133, 
174 S.E. 363 (1934). The last six decisions involved 





an action for failure to remove a sponge, con- 
tinued treatment, and silence on the part of the 
defendant. 
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and not when the damage results or is 
ascertained, as plaintiff contends. The 
damage sustained by the wrong done is 
not the cause of action; and the statute 
is a bar to the original cause of action 
although the damages may be nominal, 
and, to all the consequential damages re- 
sulting from it through such damages 
may be substantial and not foreseen.” 


In Shearin v. Lloyd, supra, the conclu- 
sion of the North Carolina court was thus 
summarized: 


“It is inescapable that plaintiff's cause 
of action accrued on 20 July 1951, when 
defendant closed the incision without 
first removing the lap-pack from plain- 
tiff’s body. Defendant’s failure thereafter 
to detect or discover his own negligence 
in this respect did not affect the basis 
of his liability therefor, Earlier discovery 
and removal of the lap-pack would bear 
upon the extent of the injury proximate- 
ly caused by defendant’s negligent con- 
duct.” 


However, a distinction has been made in 
some of the decisions between negligence 
in leaving a sponge within the body and 
failure to remove a drainage tube placed 
in the wound for treatment purposes. Thus 
in Byers v. Bacon,’ the court pointed out 
that “the negligence charged was not in the 
insertion of the tube, but it was in the 
failure to remove it at the proper time, or 
in the failure to give notice of its presence 
that it might be removed by another when 
it had served its proper purpose.” 

Likewise, it is generally held that the 
statute commences to run against actions 
for negligence in the use of the X-ray from 
the time the treatment is given, as in Fer- 
guson v. Belaire,’; McCoy v. Stevens,’ and 
Becker v. Floersch,? In the McCoy opinion, 
it is said: 


“It would be trifling with the facts to 
say that this action was brought, not for 
the original injury, but for respondent's 
subsequent failure to correct the original 
wrong .. . The respondent's original em- 
ployment by appellant was not to cure 
the X-ray burn, but to prevent concep- 
tion. Respondent’s breach of duty con- 
sisted in the negligent manner of his 
treatment to effect this purpose.” 


"250 Pa. 564, 95 Atl. 711 (1915). 


"197 Ia. 277, 197 N.W. 13 (1924). 
*182 Wash. 55, 44 P. 2d 797 (1935) . 
*153 Kan. 374, 110 P. 2d 752 (1941). 
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Upon the same principle, in Giambozi 
», Peters,” the court held that the statute 
ran from the date plaintiff was given a 
transfusion of blood from a_ syphillitic 
donor, notwithstanding defendant contin- 
ued for many months thereafter unsuccess- 
ful treatments for syphillis. 

Likewise, where the negligent treatment 
of a fracture complained of can be identi- 
fied and fixed as occurring at a specific 
time, the statute has been held to run from 
that time, notwithstanding the treatment 
to improve the movement of the fingers 
continued several years thereafter, as in 
Ganglaff v. Apfelbach.” 


The Continuing Negligence Theory 


As already indicated, where the alleged 
negligence is found in a continuing course 
of treatment, the cause of action does not 
accrue until the treatment is completed 
or ended. Thus, it is held that where de- 
fendant continued in his failure to use 
proper care in diagnosing or attempting to 
diagnose a patient’s ailment, the statute 
runs from the time the physician “ceased 
his negligent treatment,” in failing to dis- 
cover roots of a tooth left in plaintiff. Ho- 
telling v. Walther.” A different result, how- 
ever, was reached in Albert v. Sherman,” in- 
volving failure to extract all of a tooth. 
Likewise, the statute is held to run from the 
time the physician’s attention and _ treat- 
ment is terminated when the alleged negli- 
gence consists of failure to properly treat 
a fractured bone, in which the employment 
and treatment was “considered as a whole,” 
as in Schmitt v. Esser;* or failure to dis- 
cover error and to re-set the bones, as in 
Lotten v. O’Brien;* or where improper 
treatment of a fractured leg occurs within 
the statutory period, as in DeHaan v. Win- 
ter; or failure to properly treat an infect- 
ed throat following a tonsillectomy, as in 
Peterler v. Ribison.“ In the last case, the 
court remarked that if the only negligence 
alleged had been in the performance of the 
operation removing the tonsils, the action 
would have been barred. The continuing 


"127 Conn. 380, 16 Atl. 2d 833 (1940). 

"319 Ill. App. 596, 49 N.E. 2d 795 (1943). 
oo? Ore. 559, 130 P. 2d 944 (1952). 144 A.LR. 
«V9. 

"28 Tenn. Civ. 260, 67 S.W. 140 (1934). 

“178 Minn. 82, 226 N.W. 196 (1929); 2d appeal, 
183 Minn. 354, 236 N.W. 622 (1931). 

"146 Wis. 258, 131 N.W. 361 (91) 

"258 Mich. 293, 241 N.W. 923 (1932). 

"81 Utah 535, 17 P. 2d 244 (1932). 
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negligence theory saved the action in Wil- 
liams v. Elias," in which the court held that 
the statute runs “from each time an in- 
correct diagnosis was made and and incor- 
rect treatment applied” from which the in- 
jury resulted. 

The true basis of this theory is further 
illustrated in Byers v. Bacon.” There, the 
lower court excluded evidence concerning 
continuance of treatment after an opera- 
tion in which a drainage tube was inserted 
in the wound. This ruling was reversed on 
appeal with this comment: 


“The negligence charged was not in 
the insertion of the tube, but it was in 
the failure to remove it at the proper 
time, or in the failure to give notice of 
its presence that it might be removed by 
another after it had served its proper 
purpose.” 


To the same effect is the holding in 
Huysman v. Kirsch.” where a drainage tube 
was left in the wound, overruling Gum v. 
Allen. To the same effect are Bowers v. 
Santee,* an action involving treatment of 
fractured limb which was not barred until 
the treatment terminated; Bush v. Cress,” 
in which negligence in post-natal care after 
delivery of the child was held not barred 
until the need for treatment ended; Shives 
v. Chamberlin,” where an action for alleged 
failure to diagnose and treat glaucoma of 
the eyes was held to constitute “a continu- 
ing tort” against which the statute com- 
mences when the treatment ceased. 

Applying this theory in a case similar 
to Shearin v. Lloyd, supra, the Missouri 
court held that an action for failure to re- 
move a surgical needle left within plaintiff 
in an appendectomy was not barred in 
Thatcher v. DeTar.” For two years follow- 
ing the operation, defendant DeTar con- 
tinued treating the plaintiff without reliev- 
ing his condition. Some time later, the 
presence of the needle within plaintiff was 
discovered by another physician upon an- 
other operation. Upon the ground that the 
defendant was negligent in subsequent 
treatment of the plaintiff after the opera- 
tion, particularly in failing to use x-ray to 
diagnose the cause of plaintiff's ailment 


140 Neb. 656, 1 N.W. 2d 121 (1941). 
“950Pa. 564, 95 Atl. 711 (1915) . 
"6 Cal. 2d 302, 57 P. 2d 908 (1936). 
119 Cal. App. 293, 6 P. $d 311 (1931). 
™90 Ohio S.C. 361, 124 N:E. 238 (1919). 
178 Minn. 482, 227 N.W. 482 (1929). 
168 Ore. 676, 126 P. 2d 28 (1942) . 
351 Mo. 603, 173 S.E. 24 760 (1943). 
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and to discover the needle, the court per- 
mitted the action to be maintained. In the 
opinion it was said: 


“Taking a common sense view of the 
situation and one in harmony with jus- 
tice, the conclusion seems apparent that 
the statute of limitations did not begin 
to run against the plaintiff until treat- 
ment by the defendant ceased, Certainly 
plaintiff has but one cause of action 
against the defendant wherein he can re- 
cover for defendant’s negligence in. the 
treatment of his ailment. The negligent 
act complained of was not only the leav- 
ing of the needle in plaintiff's body, but 
the subsequent negligent treatment in 
failing to discover it.” 


In reaching a different result, it was 
pointed out in the opinion in Shearin v. 
Lloyd, supra, that “plaintiff did not base 
his cause of action upon allegations that 
defendant negligently failed to discover the 
fact or results of his original negligence 
prior to 17 Nov. 1952.” 

The basis of the courts’ decisions in the 
foregoing decisions is obviously that where 
the tort is continuing, a right of action is 
continuing, or repeatedly accrues. Further 
illustrating, some of these same courts have 
specifically pointed out or held that against 
actions for specific acts of negligence the 
statute runs from the time of its occur- 
rence. 

For instance, in Schmitt v. Esser, supra, 
where the action was not barred, the court 
stated: “It is true that if there be but a 
single act of malpractice, subsequent time 
and effort to merely remedy or cure that 
act could not toll the running of the stat- 
ute.” In the second appeal of the same 
case,” the court further said: 


“Negligent failure to treat an injury 
at a time when the need of treatment is 
known . . . and there is opportunity to 
apply proper treatment amounts to the 
same as negligent treatment.” 


The Oregon court in Wilder v. Ha- 
worth” held that the statute began to run 
upon the completion of the single x-ray 
treatment given by defendant, notwithstan- 
ding failure of the plaintiff to discover any 
ill effects of the treatment until a later 
time. 

Further exceptions and modifications of 


*Supra Note 14. 
7187 Ore. 688, 213 P. 2d 797 (1950). 
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the rules or principles above stated have 
been suggested or urged as follows: 

(1) ‘That the period of limitation does 
not begin to run until the relationship of 
physician and patient has terminated. As 
pointed out below, continuation of such 
relationship has no significance unless the 
negligence continues, This phrase merely 
connotes the cessation of negligence, or 
concealment opportunities. 

(2) That the statute of limitation does 
not run until the occurrence of the alleged 
negligence is discovered, or should have 
been discovered, by the patient. 

(3) That the running of the statute 
is tolled or suspended where the alleged 
negligence is concealed by fraud or mis- 
representation of the defendant. 

(4) That in actions for failure to re- 
move foreign objects from plaintiff's body, 
the negligence of the surgeon continues un- 
til the object is removed from the plaintiff, 
and the period of limitation, therefore, 
does not run while the foreign object re- 
mains within the patient’s body. As illus- 
trated below, this doctrine, first pronoun- 
ced by the Ohio court in Gillette v. Tuck- 
er,” has been rejected by the Ohio and 
other courts, and is now acknowledged on- 
ly in California, where the application of 
the principle appears unnecessary in view 
of other theories of suspending the statute 
adopted in that jurisdiction. 


Effect of Continuation Of Professional Re- 
lationship 


The continuation of the physician-pa- 
tient relationship is sometimes incorrectly 
or loosely given as a basis for tolling the 
running of the period of limitation. How- 
ever, even the opinions in which such 
phrase appears involve actions based upon 
allegations or evidence of the continuance 
of negligent treatment or absence of proper 
treatment. The “termination of the rela- 
tionship” itself has no legal significance, 
but it is a phrase sometimes used to indi- 
cate the cessation of the negligence, or the 
basis or opportunity of fraudulent conceal- 
ment by the defendant. We have not found 
any decision which holds the running of 
the statute suspended merely because the 
physician-patient relationship is continued 
after the occurrence of the negligence com: 
plained of. 

See Note 144 A.L.R. at page 229, and 
cases there cited. 
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With reference to the continued rela- 
tionship, see Weinstein v. Blanchard, supra, 
involving leaving of a drainage tube with- 
in plaintiff's body; followed in Tortorello 
v. Reinfeld, supra. In the former decision, 
the New Jersey court discussed and rejected 
the theory of Gillette v. Tucker, supra, 
and, referring to the continuation of rela- 
tionship theory stated: 


“The mere fact that treatment follows 
or continues after a single act of negli- 
gence or breach of duty or that the con- 
fidential relationship of patient and phy- 
sician continues thereafter does not post- 
pone the running of the statute, unless 
the physician or surgeon has been guilty 
of fraudulent concealment. This is un- 
doubtedly the majority rule with which 
we are in complete accord.” 


The New Jersey court further stated: 


“An exception is ordinarily made how- 
ever where the injurious consequences 
arise from a continuing course of negli- 
gent treatment and not from single or 
isolated acts of negligence or breach of 
duty. In such a situation the statute does 
not ordinarily begin to run until the in- 
jurious treatment is terminated, unless 
the patient discovered or should have 
discovered the injury before that time. 
The malpractice in such cases is regard- 
ed as a continuing tort because of the 
persistence of the physician or surgeon 
in continuing and repeating the wrong- 
ful treatment.” 


Murray v. Allen, supra, involved failure 
to remove a gauze pack, continuation of 
treatment for several months after the op- 
eration, and statements to plaintiff by de- 
fendant that “she was getting along fine.” 
In holding that the statute ran from the 
operation, the court expressly rejected the 
argument that the operation was not com- 
pleted until the gauze was removed. Also 
— a concealment plea, the court sta- 
ted: 


“It is enough to say that the conceal- 
ment contemplated by the statute must 
be with a design to prevent the discovery 
of the facts which give rise to the action. 
There was no evidence of any actual 
knowledge of the defendant.” 


Tolling Of The Statute By Patient's Fail- 
ure To Discover Negligence 


Some of the courts, now in the minority, 
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have held that the period of limitation 
does not commence to run until the patient 
discovers or should have discovered the oc- 
currence of the wrong complained of.” 

Likewise, this rule has been adopted in 
some states by statute, as in Missouri, where 
Rev. St. Mo. 1939, Sec. 1012 provides “the 
cause of action shall not be deemed to ac- 
crue... (until) the damage resulting there- 
from is sustained and is capable of ascer- 
tainment.” The opinions in some of these 
cases refer to the continuation of the pro- 
fessional relationship as a reason or occa- 
sion for the failure of the patient to dis- 
cover that the physician had been negli- 
gent. Similarly, this continued relationship 
has been used in opinions involving alleged 
fraudulent concealment of the tort by the 
physician. 

On the other hand, the vast majority of 
the courts have adopted the rule that the 
statutory period begins to run upon the 
accrual of the cause of action regardless of 
the patient’s knowledge or opportunity to 
discover the alleged improper or unauthor- 
ized treatment.” 


Fraudulent Concealment Tolls The Run- 
ning Of The Statute 


It is generally held that fraudulent con- 
cealment of the wrong by a physician-de- 
fendant will toll the running of the period 
of limitation. 


No specific conclusion can be reached 
as to the quantum of proof necessary to 
support such a plea. It is held, however, 
that the prerequisites for such an exception 
is actual knowledge of his tort by the phy- 
sician, and a design or intent to conceal, 
and action of the defendant preventing the 
discovery of the alleged wrong by the pa- 
tient. Ordinary silence or inaction of the 
defendant will not suffice. Nor will negli- 
gent failure of the physician to discover 
his error. These prerequisites for a plea 
of fraudulent concealment necessary to toll 
the running of the statute are discussed in 


*Pellett v. Sonotone Corp., 55 Cal. App: 2d 196, 
t 


130 P. 2d 181 (1942), foreign object left in plain- 
tiff; Stafford v. Shutz, 42 Cal. 2d 767, 279 P. 2d 1 
(1954); Perrin v. Rodriguez, 153 So. 555 (1934), ac- 
tion against a dentist for failure to remove roots of 
teeth in extraction operation. 

"Cases cited, supra, note 2 involving malpractice 
actions. See also many other malpractice cases re- 
ferred to in note, 144 A.L.R. 212. For effect of 
ignorance of cause of action generally, see numer- 
ous decisions in 34 Am. Jur. p. 186, note 17. 
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the decisions cited in the footnotes.” 

In the opinion in Shaver v. Lewis, supra, 
referring to plaintiff's plea of fraudulent 
concealment, the fact that there was no 
contact between plaintiff and defendant 
following the operation complained of was 
referred to as a complete refutation of 
plaintiff’s contention. 


The Theory That Failure To Remove A 
Foreign Object Constitutes Continuing 
Negligence 


This theory appears as the most ingenu- 
ous basis advanced for overcoming the ef- 
fect of statutes of limitation in malpractice 
actions. Based upon the decision in Gil- 
lette v. Tucker, supra, this doctrine has 
been argued and rejected in most of the 
actions involving the failure to remove 
sponges and other objects from a patient 
during an operation, referred to above. 

In the Gillette case, the lower court di- 
rected a verdict for the defendant on the 
ground that the statute of limitation had 
run. This verdict was reversed upon appeal 
by an evenly divided court, in an opinion 
in which it was said of the defendant’s 
duty: 


“It was a constant and daily obligation 
to use ordinary skill and care, and if 
omission or negligence had left a foreign 
substance within the walls of the incis- 
ion it behooved him to afford timely re- 
lief . . . Neglect of this duty imposed by 
a continuous obligation was a continuous 
and daily breach of the same, and, as 
the facts show, caused continuous, and 
increasing and daily and uninterrupted 
injury . . . The removal of the sponge 
was a part of the operation and in this 
respect the surgeon left the operation un- 
completed.” 


In McArthur v. Bowers,” this doctrine 
was rejected by a divided court. The next 


“Maloney v. Brackett, 275 Mass. 479, 176 N.E. 604 
(1931), alleged unnecessary operation for bone fu- 
sion; Carter v. Howlan Hospital Assoc., supra where 
forceps left in abdomen, intent controls and _ re- 
quires actual knowledge of error; DeHaan v. Win- 
ter, supra, broken leg case; Carrell v. Denton, supra, 
sponge left in plaintiff; Bowman v. McPheeters, 77 
Cal. App. 2d 795, 176 P. 2d 745 (1947); Pickett v. 
Aglinsky, 110 F. 2d 628 (CCA 4th 1940), action for 
leaving sponge in plaintiff; Baker v. Hendrix, 126 
W. Va. 37, 27 S.E. 2d 275 (1943) , alleged deliberate 
fraud sufficient as generally applied, see Wood on 
Limitations, 4th Ed. p. 1422; Hudson v. Moore, 239 
Ala. 130, 194 So. 147 (1940) , sponge case: Wood v. 
Carpenter, 101 U. S. 143, 75 L.Ed. 807 (1879). 

"72 Ohio St. 656, 76 N.E. 1128 (1905). 
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Ohio case, Bowers v. Santee, supra, reaf- 
firmed the doctrine of the majority in the 
Gillette v. Tucker case. This doctrine was 
again purportedly followed in Meyers v. 
Clarkin,® although the defendant's failure 
to use due care to discover the second frac- 
ture might have been considered continu- 
ing or repeated negligence. In Truxell v. 
Goodman,” an action for negligently sew- 
ing the uterus and intestine together was 
held barred by the one-year statute run- 
ning from the date of the operation. 


Finally, the doctrine of the Gillette case 
was repudiated in Ohio in Swankowshki v. 
Diethelm, supra, an action for failure to 
remove a surgical needle, and in DeLong 
v. Campbell, supra, an action for negli- 
gence in leaving a sponge within plaintiff's 
body. In each of these cases the court held 
that the statute began to run from the date 
of the operation. 


The rule applied in Gillette v. Tucker, 
supra, was expressly rejected in Conklin v. 
Draper,” where an action in tort for the 
failure to remove forceps from plaintiff's 
body was held to be barred, although an 
action for breach of contract for such fail- 
ure was held not barred. One judge wrote 
a dissenting opinion based upon the doc- 
trine of the Gillette case. The distinction 
between the doctrines applied to continu- 
ing and repeated acts of negligence and 
single acts of negligence is fully discussed 
in Nervick v. Fine” and Sly v. Van Len- 
ger,” which are in accord with the majority 
views. 

The California court appears now to be 
the only court which continues to hold 
that the limitation period does not run 
while a foreign object remains within the 
patient’s body, although the court bases 
much of its reasoning upon the theory of 
continuing negligence in failing to remove 
a drainage tube from a wound after it had 
served its purpose. Huysman v. Kirsch, su- 
pra, overruling its prior decision in Gum 
v. Allen, supra. See also Trombley v. 
Kolts,* holding limitations did not run 
where the surgeon left a skin clip in the 
wound and continued treating plaintiff 
and while defendant continued to treat the 


— 


33 Ohio App. 165, 168 N.E. 771 (1929). 

141 Ohio St. 592, 49 N.E. 2d 569 (1942). 

*®228 App. Div. 604, 241 N.Y.S. 529 (1930), af- 
firmed 173 N.E. 892. 

%195 N.Y.M. 464, 87 N.Y.S. 2d 534 (1949). 

120 N.Y.M. 420, 198 N.Y.S. 608. 

*29 Cal. App. 2d 699, 85 P. 2d 431 (1938) . 
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plaintiff; and Petrucci v. Heidenreich,” in- 
volving cauterization and continued treat- 
ment, and Myers v. Stephenson,” involving 


continued treatment of a child, in both of, 


which the court held that the limitation 
period.did not run “while the physician- 
patient relationship continued.” 

As pointed out above, the reasoning of 
some of the California opinions would 
seem unnecessary in view of the rule of that 
jurisdiction that the limitation period does 
not run until the tort is discovered or 
should have been discovered by the plain- 
tiff. Stafford v. Shutz." 


Conclusion 


It is not the purpose of this review to 
promote the adoption of any rule or prin- 
ciple herein discussed. Suffice it to repeat 
the admonition of some of the courts that 


43 Cal. App. 2d 561, 111 P. 2d 421 (1941). 
“125 Cal. App. 2d 399, 279 P. 2d 885 (1954) . 
"42 Cal. 2d 767, 279 P. 2d 1 (1954). 
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equal treatment consists of a uniform ap- 
plication of the same period and principles 
of limitation similarly to all tort actions. 

A fuller discussion of the rationale un- 
derlying the application of the statutes of 
limitation in malpractice actions is found 
in the opinions in Albert v. Sherman, su- 
pra; Wilder v. Haworth, supra; and Mono- 
han v. Devinny.* The purpose of such lim- 
itations is more succinctly stated in Shearin 
v. Lloyd, supra, as follows: 


“The purpose of a statute of limita- 
tions is to afford security against stale 
demands, not to deprive anyone of his 
just rights by lapse of time. In some in- 
stances it may operate to bar the main- 
tenance of meritorious causes of action. 
When confronted with such a cause, the 
urge is strong to write into the statute 
exceptions that do not appear therein. 
In such case, we must bear in mind Lord 
Campbell’s caution: ‘Hard cases must 


, 


not make bad laws’. 


“131 N.Y.M. 248, 225 N.Y.S. 601 (1927). 
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WILLIAM N. JEFFERS 


FEW WEEKS ago, one of the most 

damaging and far-reaching malprac- 
tice judgments in American history was re- 
versed by a higher court. In its opinion re- 
versing the judgment, the court shed new 
light on three questions at the core of the 
case. These questions have long troubled 
lawyers and physicians who are up on med- 
icolegal matters: 

1. For what sort of alleged malpractice 
can a patient “prove” your negligence by 
merely presenting the results of treatment? 
In other words, when does the legal doc- 
trine of res ipsa loquitur (‘the thing speaks 
for itself”) apply? 

2. Are you responsible for medical pro- 
cedures you’ve authorized when they’re 
carried out in your absence by persons not 
in your employ? 

3. Are you necessarily “experimenting” 
whenever you exceed the manufacturer’s 
suggested dosage of a drug? 

The wrong kind of answers to the above 
questions could pose a grave threat to Am- 
erica’s physicians. And that’s just the kind 
of answers that seemed to be given when 
—a couple of years ago—a San Francisco 
jury awarded record damages of $250,000 
against a local doctor and hospital. 

Since the defendants had been sued for 
alleged negligence in performing an aorto- 
graph, some medical men feared that di- 
agnostic procedures of this sort might have 
to be abandoned. “This ruling,” said the 
late Dr. Louis J. Regan, “makes doctors 
hesitate to use their whole professional 
knowledge.” 

But the California District Court of Ap- 
peal has now reversed the ruling—and late 
last month the California Supreme Court 
made this final by refusing to review the 
decision. So the outlook appears brighter. 
Before examining the court’s answers to 
the three key questions, let’s see what led 
to the so-called “quarter-million-dollar mal- 
practice suit”: 


*Editor’s Note: This article discusses the case of 
Salgo v. Leland Stanford, Jr., University Board of 
Trustees, et al., 154 A.C.A. 611, 317 P. 2d 170, 
decided October 22, 1957 by the California Dis- 
trict Court of Appeals, First Appellate Division. 
The article is reprinted by permission from “Med- 
ical Economics”, Vol. 35, No. 2, issue of January 
20, 1958. Publication was arranged by the Malprac- 
tice Insurance Committee. 


The Medical Case 


Late in 1952, Martin Salgo, a 54-year-old 
San Franciscan, found he was having leg 
cramps whenever he walked. So he went to 
see Internist Donald A. Carson. For a year 
Dr. Carson treated him. But since the con- 
dition didn’t improve, the internist referred 
Salgo to Dr. Frank L. A. Gerbode, a nation- 
ally known specialist in vascular surgery. 

Dr. Gerbode is an associate professor of 
surgery at Stanford University. He exam- 
ined the patient at the university hospital 
on Dec. 31, 1953. His diagnosis; a probable 
occlusion of the abdominal aorta, resulting 
in a decreased blood supply to the legs and 
other areas; and an advanced, general ar- 
teriosclerosis. 

The surgeon told Salgo his condition was 
serious and asked him to enter the hospital 
for a series of X-rays. If these bore out his 
diagnosis, Dr. Gerbode said, an operation 
would be necessary. 

Salgo entered the university hospital on 
Jan. 6, 1954. X-rays taken that afternoon 
showed marked calcification in his abdom- 
inal aorta, iliac, and femoral vessels—ob- 
viously a condition of long standing. 

Dr. Gerbode next scheduled aortography 
by the hospital’s X-ray department. As was 
customary, he briefed the resident physi- 
cians concerned—in the case, Dr. Eldon E. 
Ellis and Dr. Richard E. Andrews—on the 
patient’s condition. 

Dr. Ellis, with four years’ surgical train- 
ing, was in charge of all diagnostic proce- 
dures involving injection of contrast fluids. 
He was to handle the surgical part of Sal- 
go’s aortography. Dr. Andrews would han- 
dle the radiological part. 

On the afternoon of Jan. 8 Salgo lay an- 
esthetized on a table in the X-ray room. 
Also present, in addition to Drs. Ellis and 
Andrews, were an anesthesiologist and sev- 
eral technicians. As a routine sensitivity 
test, Dr. Ellis first injected 1 cc. of contrast 
fluid (Urokon sodium 70 per cent) into a 
vein of Salgo’s right arm. The patient ap- 
peared normally insensitive to it. 

Dr. Ellis was inserting the needle toward 
the aorta when Dr. Gerbode came in take 
a look. (He himself has successfully done 
more than fifty such procedures.) He 
watched for a moment and noted that Sal- 
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o seemed in satisfactory condition. Then 
he left. 

The injection of 30 cc. of Urokon took 
only a few seconds. At once Dr. Andrews 
took a series of X-ray films. Examined 
while still wet, the films showed the de- 
scending aorta in the abdomen was blocked 
just below the vessels leading to the kid- 
neys. 

Mfter consultation, the doctors decided 
to take further X-rays in order to get a 
clear picture of the vascular tree. As is 
usual, the needle had been left in place 
during the consultation. Now, with the 
needle’s position unchanged, another 20 cc. 
of Urokon was injected and another X-ray 
series taken. 

At 5 o'clock that evening, the patient 
seemed well recovered from the anesthesia. 
So Dr. Ellis reported to Dr. Gerbode that 
the procedure had gone routinely. 

But when Salgo awoke the next morning, 
he was unable to move from the waist 
down. It soon became clear that he had a 
transverse myelitis, with complete paralysis 
of the lower extremities, bladder, and bow- 
els. 

He was a permanent paraplegic. 


The Legal Case 


On March 19, 1954, an attorney for Mar- 
tin Salgo filed suit against the hospital and 
Dr. Gerbode. Maintaining that the para- 
lysis had been caused by negligence, the 
suit charged: 

1. That Dr. Gerbode should have oe" 
formed the procedure himself, as Salgo ha 
expected, instead of leaving it to an 
experienced” resident; 

2. That the manufacturer’s recommen- 
ded dosage of the contrast fluid had been 
negligently exceeded; and 

3. That the doctor had neglected to 
warn the patient of the risks that were in- 
volved in the procedure. 

Few such cases of paralysis have ever 
been reported, so there’s little literature 
about it. Thus it was hard to establish at 
the trial (which lasted four weeks in June- 
July, 1955) just what had caused the para- 
plegia. 

_ The defense experts claimed such paraly- 
sis might occur in rare cases, no matter how 
correctly the procedure were carried out. 
They said the trouble could have resulted 
from constriction of the blood vessels to 
the spinal cord, because of the Urokon, or 
from direct damage to the spinal cord it- 
self. But they pointed out that it could also 


in- 
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have been an immediate result of the plain- 
tiff’s physical condition, quite apart from 
the procedure in question. 


Another Theory 


The plaintiff's medical expert said the 
X-rays showed that, during the second in- 
jection, the needle had been near or in an 
artery supplying blood to the spinal col- 
umn. The Urokon, he held, was thereby in- 
jected into the spinal column, causing the 
paraplegia. But neither he nor anyone else 
claimed that standard practice hadn’t been 
followed by the hospital and Dr. Gerbode. 

When all testimony had been heard and 
the summations made, the judge gave the 
jury lengthy instructions. Affirming that 
the procedure’s result indicated negligence, 
he directed them to apply the doctrine of 
res ipsa loquitur. The defendants, he said 
in effect, should be considered guilty un- 
less they’d proved their innocence. 

Moreover, added the trial judge, Dr. Ger- 
bode was legally responsible for the hos- 
pital team’s performance, even though ab- 
sent. The judge also spoke of the team’s 
“experimentation” in exceeding the manu- 
facturer’s suggested dosage of Urokon. And 
he declared that Dr. Gerbode had violated 
his duty to the patient in not explaining 
beforehand the details of the procedure. 

The jury found against both defendants 
and awarded the plaintiff $250,000. The 
trial judge then reduced this to $213,000. 

Naturally, the case created a sensation 
in medical and legal circles. Meanwhile, at- 
torneys for Dr. Gerbode and the hospital 
filed an appeal. 

And on Oct. 22, 1957, the good news was 
announced: The District Court of — 
had reversed the judgment. What follows 
is a condensation of the District Court's 
opinion. 


The Reversing Opinion 


If the doctrine of res ipsa loquitur did 
not apply, or if the instructions on it were 
improper, the judgment must be reversed, 
ruled the court. It must be reversed, it ad- 
ded, even if there were evidence of negli- 
gence. The logic behind this ruling: 

Only in recent years has res ipsa loquitur 
been applied in malpractice cases. Former- 
ly, the facts that “were considered para- 
mount in determining whether the medical 
man in a given circumstance had been neg- 
ligent” were the following: “that medicine 
is not an exact science, that the human 
body is not susceptible to exact understan- 





